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FROM THE EDITOR’S VIEWPOINT 


It is axiomatic that where there is an 
ambiguity in an insurance contract the 
court will resolve the words in question 
most strongly against the This 
is for reasons of policy, the courts feeling 
that because a company regularly uses such 
a contract it shall be presumed to have 
a better knowledge of the meaning of its 
terms than the purchaser. Today with 
the Guertin Bill having become law in the 
majority of states, life companies operating 
in the states so affected, are revising their 
insurance policies to reflect the new 
surrender provisions, non-forfeiture clauses 


insurer. 


and interest rates. It might 
that some companies consider this a very 
opportune time to revise and simplify the 
wording of the entire contract. As worthy 
and self-effacing a gesture as this may be, 
it should be remembered that such an act 
is fraught with hidden dangers. 


be expected 


Simplicity and clarity are virtues to be 
desired in an insurance contract, and they 
represent the goals for which insurers and 
the public have been striving for some time. 
Nevertheless, the actual realization of such 
an object is only presently materializing. 
Complexities in language and abstruseness 
appropriately enough 
associated with insurance contracts written 
not too long ago. While 
advocates of the status 


in meaning are 


present-day 
quo in field 
are scornfully referred to as reactionaries, 
modernization in the life, 
health and accident field are now confronted 
with a problem in predicting judicial inter- 
pretation of newly-worded contracts. 


any 


advocates of 


During the war years there was a natural 
enough diminution of litigation in this field. 
It has continued into the postwar 
era. Day after day, one finds less litigation 
over the construction of contracts currently 
in force, and the general meaning of clauses 
more commonly accepted by the courts. 


over 
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True it is that there are other sources 
of litigation than those that lie in the 
construction of policy terms, but a glance 
in retrospect indicates that disputes over 
the common meanings of words at least 
assume their proportionate share of the 
drop-off in litigation. Conversely, any 
changes in wording, regardless of whether 
or not they are in the interest of simplifica- 
tion, would seem to be promotional of 
increased time spent in court, if for no 
other reason than the necessity of establish 
ing by judicial authority the meaning that 
the parties intended the contract to have, 
This is not to say that the 
so claim-resistant or that the public is so 
claim-conscious that there could be no 
other result. It is rather the fact, because 
the English language lacks that desirable 
precision to obviate the necessity for a third 
person to be the judge of what two other 
persons meant to Say. 


insurers are 


The problems of simplification and clari- 
fication in the casualty field are not too 
different. For example, it will be interesting 
to pause and conjure the net result, from 
the point of view of increased litigation, 
of the extension contained in the recently- 
proposed new automobile policy which 
includes coverage for bodily injuries to the 
named insured. What interpretation will 
now be given the cooperation clause? 
What of the insuring clause containing 
the expression “Liability imposed by law?” 


We are looking forward to the day when 
there will be real simplification of contracts, 
when comprehensive coverage reinforced by 
multiple line underwriting will be in the 
rule and litigation over the construction 
of contracts will be considerably lessened. 
Until that time comes, however, we feel 
that any move to alter those presently- 
existing single exposure contracts by the 
use of more simple and orderly expressions, 
will result not in diminished litigation, but 
rather in increased confusion. 


quqsenuenenngnarnavnvnngeggnussagvacgnengeengeanyaenagycnnecavenuesneeyevezvesannnengacecernenneengengnnsneeanneensaeenevenvenennagegneatcnavaseccetnenignen 


ILJ—NOVEMBER, 1947 





| IS 2 
plicati 


can be n 
tween joir 
this rule : 
it is hard 
the autho: 
to note f 
follow it. 

a dozen sg 
common |; 
tribution b 
“Contribut 
feasors,” 8 
Review, pp 
Torts and 
Law Revie 


In addit: 
of statutes 
tween joir 
Notes, Sex 
Restitution 
prohibition 
eral recog 
policy, basi 
doer canno 
wrong by p 
guilty, 


ces 
the 
nee 
vel 
ast 
the 
any 
her 
ica- 

of 
no 
ish 
that 
ave, 
are 
; so 
no 
LSC 
able 
hird 


ther 


lari- 
too 
ting 
rom 
tion, 
itly- 
hich 
| the 
will 
use? 
ning 
yw?” 
vhen 
acts, 
d by 
the 
ction 
ned. 
feel 
ntly- 

the 
10Nns, 
, but 


pune ett 


947 


‘LAW JOURNAL 


esesthraeeuetes mt odtweer#ra: 


NOVEMBER 1947, NUMBER 298 


Indemnity Between 
Related Tortfeasors 


By JOSEPH 


| T IS A RULE of almost universal ap- 
plication in the common law that there 
can be no contribution or indemnity be- 
tween joint tortfeasors. So fundamental is 
this rule and so wide its application, that 
it is hardly necessary or practical to recite 
the authorities supporting it. It is easier 
to note the jurisdictions which do not 
follow it. In the United States only about 
a dozen states, by statute overruling the 
common law rule, allow indemnity or con- 
tribution between joint tortfeasors. (Leflar, 
“Contribution and Indemnity Between Tort- 
feasors,” 81 University of Pennsylvania Law 
Review, pp. 130, 144 (1933); Prosser, “Joint 
Torts and Several Liability,” 25 California 
Law Review 413, 425 (1937).) 


In addition, a few states, without the aid 
of statutes, have allowed contribution be- 
tween joint tortfeasors. (See Reporters’ 
Notes, Section 102, Restatement, Law of 
Restitution.) With these exceptions, the 
prohibition of contribution still enjoys gen- 
eral recognition. It is a rule of public 
policy, based on the principle that a wrong- 
doer cannot escape the consequences of his 
wrong by pointing to another who is equally 
guilty. 


V. FAY, JR. 


“The rule exists not because contribution 
in such a case is inequitable, but because 
the law will not raise an implied promise 
to contribute between wrongdoers, for the 
implied promise rests upon equitable 
grounds, and no equities arise from a wrong 
to aid a participant in a wrong. The court 
will leave a person who asks its assistance 
in such a case in the position where it finds 
him.” 9 Cyc. 805. 


Based as it is on the historically moral 
conception of penalty involved in a tort 
judgment, the rule has had engrafted on it, 
during its development, certain exceptions 
originating from situations in which the 
tortfeasors, while equally liable to the in- 
jured person, were not so related to the 
tort, or to each other in respect to it, that 
the court must consider both as having 
unclean hands in their relations to each 
other. Thus, where one is liable for an 
injury by reason of an inference of law 
because of his exposure to liability through 
the act of another and not because of his 
own actual wrongdoing, a great line of au- 
thority holds that he may recover, from the 
actual perpetrator of the wrong, damages 
for which he is liable to the persons injured. 


Mr. Fay is associated with the Hartford, Connecticut firm of li/ood- 
house & Schofield, trial counsel for many casualty insurance companies. 
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While this is a relatively new principle 
when compared to the general rule pro- 
hibiting contribution, it is, nevertheless, not 
novel, and has been settled law in several 
jurisdictions for several years. 


Connecticut Joins List 


Until recently, Connecticut was a juris- 
diction in which the question of an excep- 
tion to the rule against contribution had 
not arisen. The point was raised, however, 
in the case of Preferred Accident Insurance 
Company v. Musante, Berman & Steinberg 
Company [14 CCH NEGLIGENCE CAsEs 918], 
133 Conn. 536 (April, 1947), and the court’s 
opinion added Connecticut to the jurisdic- 
tions which recognize the exception as 
sound. This case involved a typical situa- 
tion for the allowance of indemnity between 
related tortfeasors. The plaintiff, a liability 
insurance company, covered a restaurant- 
keeper under a public liability policy. The 
defendant was a produce dealer who, while 
engaged in the delivery of goods to the 
restaurant, had occasion to use a trap door 
in a public sidewalk, the door leading to 
the cellar of the restaurant abutting on the 
sidewalk. While the door was open, and 
was being used exclusively by the produce 
dealer’s agents, a third person, one Tully, 
fell into the opening and was injured, Tully 
sued both the restaurant keeper and the 
produce dealer and secured judgment 
against both. (See Tully v. Demir et al. [11 
CCH NEGLIGENCE CAsEs 721], 131 Conn. 
330.) The plaintiff in the present case paid 
one half of the judgment in that case, and 
then, being subrogated to the rights of its 
assured, sued the produce dealer for in- 
demnity. A demurrer was interposed and 
sustained. The plaintiff appealed from the 
judgment on the demurrer. The demurrer 
raised two issues, viz.: (1) whether the 
judgment in Tully v. Demir, supra, was res 
adjudicata as to the issues in this case; 
(2) whether under the facts of this case the 
plaintiff and the defendant were necessarily 
joint tortfeasors between whom contribu- 
tion or indemnity was not allowed. 


Res Judicata Issue 

As to the issue of res adjudicata, the court, 
in Preferred Accident Insurance Company 
case, supra, quoting from 101 A. L. R. 105, 
said: 
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the rule supported by the great 
weight of authority is that a judgment in 
iavor of the plaintiff in an action against 
two or more defendants is not res judicata 
or conclusive of the rights and liabilities 
of the defendants inter se in a subsequent 
action between them, unless those rights and 
liabilities were expressly put in issue in 
the first action, by cross complaint or other 
adversary pleadings, and determined by the 
judgment in the first action.” (15 Rel. 1013, 
1014; Appell v. Schneider & Pomerantz Bank- 
ing Company, [2 CCH NEGLIGENCE CAseEs 
475], 126 Conn. 16; Bulkeley v. House, 62 
Conn, 459.) 


Adversary Parties 


The court pointed out that there were 
no adversary pleadings as between the co- 
defendants in the original action. While, as 
a practical matter, there is always some 
degree of controversy between co-defend- 
ants in such an action, the court took the 
usually accepted view that that controversy 
was not adjudicated between the defendants: 


“There were no adversary pleadings. The 
record does not show an attempt by either 
the present defendant or the lessee to escape 
liability by claiming that the other was 
solely liable. It does not fairly appear that 
they were adversaries, at least to such an 
extent as to render the judgment conclu- 
sive as to the rights and liabilities of the 
co-defendants as to each other.” 


This point is unlikely to cause difficulty 
in a case of this type, at least in the absence 
of adversary pleadings which permit the 
adjudication of issues between the defend- 
ants; yet it has been the source of some 
trouble in a few of these cases. A typical 
example is Massachusetts Bonding & Insur- 
ance Company v. Dingle Clark Company, et 
al., 52 N. E. (2d) 340 (Ohio, 1943). A steel 
company employed several independent con- 
tractors to construct a new building. One 
of the contractors, to facilitate work, re- 
moved a guard railing around a sump pit in 
a poorly lighted basement. The employee 
of another contractor was injured, and sued 
the steel company for negligence in two re- 
spects, vis.: (1) in failing to provide guard 
rails; (2) in failing to light the basement 
properly. 
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Upon payment of the judgment against 
the steel company, its liability insurer sued 
the contractor who had removed the guard 
rail. The court gave an excellent state- 
ment of law in accord with the general rule 
allowing indemnity in a proper situation, 
and refused to allow recovery to the in- 
surer, who was subrogated to the steel com- 
pany’s rights, because the record clearly 
disclosed that the steel company was guilty 
of concurring negligence in failing to pro- 
vide lights. 


After reviewing the law, the court turned 
to the facts: 


“Reverting again to the record in this 
case, it will be noted that in the action of 
Henzi against the steel company, the de- 
fendant was charged not only with failure 
to guard and barricade the sump pit, which 
default, under the record, was undoubtedly 
chargeable to the W. H. Fay Moving Com- 
pany in the first instance as the party pri- 
marily liable for damages arising from such 
failure, but with failure to properly light the 
basement of its own building as to 
which the responsibility would seem to fall 
upon the steel company itself.” 


If this were as far as the court went, the 
decision would be unassailable on any 
ground because actual concurring negli- 
gence is always a defense in this type of 
case. It happened, however, that, without 
objection, the record of the first case, in 
which the injured person and the steel com- 
pany were the sole parties, was introduced 
in evidence. Basing its opinion on that 
record, the court went on to say: 


“The steel company was charged in [the] 
petition in the original action with two 
distinct defaults, namely, failure to  bar- 
ricade the pit and failure to light the prem- 
ises. There was a general verdict 
which constituted a finding against the steel 
company on both issues. This finding 
against it is conclusive as to its negligence 
being concurrent with that of the W. H. 
Fay Co, as the proximate cause of Henzi’s 
injury and the plaintiff in this action stands 
in the position of the steel company.” 


Thus, the court, while arriving at an ap- 
parently proper solution of the case based 
on the facts outlined, stated in effect that 
the first decision was res adjudicata as to 
the issue of the steel company’s negligence 
—this despite the fact that the parties to 
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the suit all were different with the excep- 
tion of the plaintiff, who was the defendant 
in the prior suit. Here, it is obvious, there 
were no adversary pleadings in the first suit 
and the parties were not the same in the 
two suits because the defendant was not 
involved at all in the first suit. It is dif- 
ficult, therefore, to agree that the first suit 
established anything but the steel company’s 
liability to the injured man. 


In conclusion of this point, it must be 
remembered that these cases can arise in 
a variety of ways. If another suit has estab- 
lished the plaintiff’s liability to the injured 
person, the record in that suit must be 
examined to determine (a) whether all the 
parties to the suit for indemnity were par- 
ties to the earlier suit; and (b) whether the 
state of the pleadings indicates that on the 
record, as distinguished from the confer- 
ence room, those parties actually were ad- 
versaries so as to cause an adjudication 
of any issue between them. 


When Is Indemnity Allowed? 


The second point raised in the Preferred 
Accident case was whether the rule against 
contribution or indemnity between joint 
tortfeasors necessarily prohibited recovery 
by the plaintiff under the circumstances 
alleged in its complaint. This was the 
fundamental issue in the case. In deciding 
it, the court said: 


“Where there are two joint tortfeasors 
and each is guilty of intentional wrongdoing 
there may be sound justification for a denial 
of contribution because either party in seek- 
ing it would have to take his stand upon 
his own wrong. We have held that where 
the negligence of each of two defendants 
enters immediately and directly into the 
production of the accident neither should 
have a right to contribution. Caviote v. 
Shea, 116 Conn. 569, 165 Atl. 788. Where, 
however, one of the defendants is in control 
of the situation and his negligence alone is 
the direct immediate cause of the inj y and 
the other defendant does not know of the 
fault, has no reason to anticipate it and 
may reasonably rely upon the former not to 
commit a wrong, it is only justice that the 
former should bear the burden of damages 
due to the injury. The complaint was care- 
fully drawn so as to allege the latter situa- 
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tion, and under it the plaintiff might prove 
facts which would justify a judgment in its 
favor. The demurrer should not have been 
sustained,” 


A classifical statement of the rule, set 
forth in the note in 38 A. L. R. 566, was 
relied on by the court in the Preferred Ac- 
cident case, as follows: 


“The responsibility of a contractor to his 
employer has frequently been determined 
with reference to a rule of general applica- 
tion which may be thus stated: Where two 
parties are jointly liable in respect to a 
tort, one of them for the reason that he is 
the actual wrongdoer, and the other for the 
reason that the tort constituted a violation 
of a positive duty, the latter is entitled to 
recover from the former the amount which 
he has been compelled to pay as damages 
for the injury. The rationale of this rule 
is that the latter party is chargeable merely 
with ‘constructive fault’ and is consequently 
not in pari delicto with the former. In this 
point of view, the applicability of the rule 
is negatived, wherever it appears that the 
party seeking indemnity was himself guilty 
of affirmative misconduct which was a 
proximate cause of the injury in question. 
The plaintiff in an action against the con- 
tractor cannot recover unless he shows that 
‘the active negligence and wrong which 
caused the injury’ in question were the 
negligence and wrong of the defendant or, 
in other words, that the defendant was the 
party primarily liable for the wrongful act 
which occasioned the injury in respect of 
which the plaintiff has been compelled to 
pay damages.” 


To the same effect, see the note entitled 
“Right of One Constructively Liable for a 
Tort to Contribution or Indemnity from 
One Actually Responsible for its Commis- 
sion,” 40 LRANS 1147 at 1148: 


“However, this universally accepted rule 
against recourse whether by way of in- 
demnity or of contribution, between joint 
wrongdoers, is considerably circumscribed 
in its operation with the result that in the 
circumstances suggested by the title of this 
note, it is almost universally agreed that 
the ultimate liability for a tort may be 
visited upon an actual wrongdoer for whose 
delinquency the plaintiff has been held 
legally liable, where the latter was guilty 
of no actual wrong. 


“The ground of the action is that the 
defendant has by his own unauthorized act 
exposed the plaintiff to a liability, and it is 
immaterial whether such liability is imposed 
by force of a statute or by the rule of the 
common law, for in either case the plaintiff 
is held liable by inference of law and not 
by reason of his active participation in the 
act which was the occasion of the injury,” 

The Restatement, Restitution, had divided 
its statement of this rule into two aspects, 
as follows: 

“Sec. 95. Person 
Dangerous Condition. 


Responsible for a 


“Where a person has become liable with 
another for harm caused to a third person 
because of his negligent failure to make safe 
a dangerous condition of land or chattels, 
which was created by the misconduct of 
the other or which, as between the two, it 
was the other’s duty to make safe, he is 
entitled to restitution from the other for 
expenditures properly made in the discharge 
of such liability, unless after discovery of 
the danger, he acquiesced in the continua 
tion of the condition.” 

“Sec. 93. Indemnity 
Seller or Supplier. 


from Negligent 

“(1) Where a person has supplied to 
another a chattel which because of the sup- 
plier’s negligence or other fault is danger- 
ously defective for the use for which it is 
supplied and both have become liable in 
tort to a third person injured by such use, 
the supplier is under a duty to indemnify 
the other for expenditures properly made 
in discharge of the claim of the third per- 
son, if the other used or disposed of the 
chattel in reliance upon the supplier’s caré 
and if, as between the two, such reliance 
was justifiable. 

“(2) The rule stated in Subsection (1) 
applies where a person has _ negligently 
made repairs or improvements upon the 
land or chattels of another whereby botl 
become liable in tort to a third person.” 
The first of the above-quoted sections o! 
the Restatement (Section 95) relates to the 
problem raised in cases similar to the Pre- 
ferred Accident case, while Section 93 covers 
generally the field of indemnity arising out 
of product liability as respects the vendor 
and artificer of articles defectively manu 
factured or repaired and sold by the former 
to a third person who is injured thereby. 
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Concurring Negligence 
Bars Indemnity 


The rules stated above have been adopted 
in a number of jurisdictions. The writer 
has made no attempt to review exhaustively 
every jurisdiction, and the cases herein dis- 
cussed are cited merely as typical examples 
of the handling of the problem by several 
courts. The writer knows of no jurisdic- 
tion, however, which has rejected the ap- 
plication of the doctrine allowing indemnity 
among related tortfeasors where the ques- 
tion was properly raised. In the cases 
which we have studied where indemnity was 
not allowed, the disallowance was always 
based upon a finding of evidence that the 
plaintiff himself was guilty of actual con- 
curring negligence together with the de- 
fendant in respect to the injury to the third 
person, so as to bring them within the rule 
prohibiting contribution or indemnity be- 
tween joint tortfeasors. As was said in 


38 A. L. R. 566: 


" the applicability of the rule is 
negatived, wherever it appears that the 
party seeking indemnity was himself guilty 
of affirmative misconduct which was a 
proximate cause of the injury in question.” 


Thus, while the Ohio court, in Massa- 
chusetts Bonding & Insurance Company v 
Dingle Clark Company et al., supra, refused 
to apply the rule where it found the plain- 
tiff guilty of affirmative misconduct which 
was a proximate cause of the injury, yet, 
in that case and in several others, the court 
recognized the applicability of the rule in 
proper situations. For instance, in Globe 
Indemnity Company v. Schmitt, 142 Ohio St. 
595, 53 N. E. (2d) 790 (1944), the same 
court, under facts identical in all essential 
details with those in the Preferred Accident 
case, allowed indemnity and, while recog- 
nizing the rule prohibiting contribution or 
indemnity between joint tortfeasors charge- 
able with concurrent negligence, applied the 
usual exception: 


“While, then, the occupier of premises 
who maintains a covered aperture in the 
sidewalk adjacent to his property, and 
another who removes the cover and there- 
after leaves the opening unprotected and 
unguarded are equally liable to a pedestrian 
who, without fault, steps into the opening 
and is injured, yet as between the first two 
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designated, the former is entitled to rely 
on the latter to act in a careful and prudent 
manner and in the event the former pays 
damages to the injured person, he has a 
right to indemnity. 


“So far as concerns the instant case, the 
iron grille in place presented no hazard 
to a passing pedestrian. On the evidence 
before us its removal by Schmitt [independ- 
ent contractor] and his subsequent neglect 
to guard the dangerous condition hereby 
created, were responsible for the injuries to 
Mrs. Sullivan.” 


Similarly, in New York in the case of 
Eisenbach v, Gimbel Brothers, Inc. [2 CCH 
NEGLIGENCE CASEs 1041], 24 N. E. (2d) 131 
(N. Y. Ct. App., 1939), concurring negli- 
gence of the plaintiff defeated his recovery. 
Here the plaintiff, a restaurant keeper, in- 
curred liability to a customer by serving 
defective pork supplied by the defendant. 
Recovery was denied upon proof that the 
plaintiff was himself negligent in improperly 
preparing the pork before serving it. The 
New York courts, however, were among the 
first to allow indemnity among related tort- 
feasors. Scott v. Curtis, 195 N. Y. 424, 88 
N. E. 794, is one of the leading cases on the 
point. There the court was dealing with a 
factual situation similar to that in the Pre- 
ferred Accident case. In deciding the issues 
for the plaintiff who sought indemnity, it 
said: 

“An owner of real property who main- 
tains a coal hole in the sidewalk in front 
of his property is liable to a passer-by who 
is injured by falling into such hole when 
open and unguarded, or when negligently 
and carelessly covered, although the person 
or persons primarily negligent in omitting 
to cover the hole, or in negligently and 
carelessly covering it, are the employees of 
a coal dealer who were at the time engaged 
in delivering coal to the owner through said 
hole When the removal of a cover 
from a coal hole by the owner’s permission 
creates danger to persons passing along a 
sidewalk, the owner is liable for any negli- 
gence in failing to see that proper safe- 
guards or warnings are provided to reason- 
ably protect the public from such danger. 
Weber v. Buffalo Railroad Co., 20 App. Div. 
292; Mullins v. Stegel-Cooper Co., 183 N. Y. 
129. The liability of the owner of real 
property for injury to a passer-by for negli- 
wn 
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gence in covering or in failing to cover or 
guard such a hole in a sidewalk does not 
relieve the active or actual wrongdoers from 
the consequences of their acts. The lia- 
bility to the passer-by is joint. As between 
themselves, the active wrongdoer stands in 
the relation of an indemnitor to the person 
who has been held legally liable therefor. 
Phoenix Bridge Co. v. Creem, 102 App. Div. 
354, 185 N. Y. 580, 78 N. E. 1110. 


“*Where the liability rests upon two or 
more persons who are, as against the per 
son injured, jointly liable for the injury, 
the rule invoked by the defendants that the 
court should not interfere as between joint 
tortfeasors is not applicable, where one of 
the two or more persons chargeable with 
negligence is primarily liable therefor, and 
the others are only liable by reason of their 
ownership of the property, and not by rea- 
son of any negligence occurring by their 
active interposition or with their affirmative 
knowledge and assent. When an employee 
or independent contractor assumes the duty 
of performing an act which is dependent 
upon his personal care and attention, and an 
injury arises by reason of lack of such care 
and attention, such person is liable to the 
owner of the property, if he is called upon 
to pay, and does pay, the damages arising 
from such negligence.’ Phoenix Bridge Co. 
v. Creem, supra; Dunn v. Uvalde Asphalt 
Paving Co., 175 N. Y. 214, 67 N. E. 439.” 


Another case in which the negligence of 
the plaintiff precluded his recovery of in- 
demnity, is Cohen v. Noel, 104 S. W. (2d) 
1001 (Tenn., 1937). It was found that while 
the defendant was probably negligent, the 
plaintiff’s act in driving a car without lights 
into a dark garage constituted concurring 
negligence, which was a proximate cause 
of the third parties’ injury and the conse- 
quent loss to the plaintiff. 


Obviously, specific cases may raise some 
doubt as to whether the plaintiff in the 
suit for indemnity was guilty of concurring 
negligence in relation to the accident. The 
line between concurring negligence and 
what the courts have called “passive negli- 
gence,” a “simple omission”, etc., is often 
very hazy. These doubts, however, usually 
can be resolved in favor of the person claim- 
ing indemnity if, whatever his omission, he 
had a right, as between himself and the 
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person from whom he claims indemnity, t 
rely on the latter to act in such a way as to 
render the omission harmless. 


Indemnity 
Between Vendor and Supplier 


The rule set forth in Section 93, Restate- 
ment, Restitution, supra, is illustrated in a 
large number of cases. A few are noted 
here as typical. 


In Advanced Refrigeration, Inc. v. United 
Motors Service, Inc. [9 CCH NEGLIGENCE 
Cases 493], 26 S. E. (2d) 789 (Georgia, 
1943), the plaintiff operated a refrigerator 
repair service. While it did general re- 
pairs, it did not repair electrical motors. 
One of its customers had trouble with a 
motor, which the plaintiff removed and sent 
for repair to the defendant, a reliable con- 
cern.. The defendant returned the motor, 
ostensibly repaired, and billed the plaintiff 
for the job. The plaintiff reinstalled th 
motor in the customer’s refrigerator. Afte1 
a short time, a fire developed in the moto: 
and damaged the customer’s home. The 
latter sued the present plaintiff and _ re- 
covered, and the plaintiff then instituted 
the action for indemnity. The case came 
up on a sustained demurrer, and the court, 
overruling the judgment of the lower court, 
said: 


“While it is the general rule that one of 
two or more joint tortfeasors has no right 
of action over against the ones connected 
with him in the tort for either contribution 
or indemnity, where he alone has been com- 
pelled to satisfy the damages resulting from 
the tort, yet if it should appear from the 
petition that the negligence, which resulted 
in the injury for which the plaintiff was 
held liable in the first instance, did not con- 
sist of positive and creative acts upon the 
part of the plaintiff in the present case, but 
merely grew out of a failure to inspect, and 
that the wrongful act, bringing about the 
unsafe condition from which the injury re- 
sulted, was the positive and creative act 
of the defendant in repairing the motor, 
there would be a final and ultimate liability 
of the defendant; and the courts make a 
difference between negligence consisting in 
omission or failure to make proper inspec- 
tion, and negligence in the performance o! 
positive and creative acts, as where one 
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creates Or maintains the unsafe or danger- 
ous act causing the injury.” 


It is easy to imagine the unwarranted 
extension of the court’s language to cover 
situations in which a mere “omission” con- 
stitutes active negligence. Illogical applica- 
tions of the doctrine will be avoided, how- 
ever, if it be remembered that the rationale 
which excuses an “omission” in this type 
of situation is the right of the employer to 
rely upon the proper performance of his 
undertaking by the contractor. Thus, while, 
as indicated in the factual background of 
this case, the plaintiff’s omission to guard 
against faulty performance by his contractor 
may be a ground of his liability to a third 
person, the underlying right of the em- 
ployer to rely upon the integrity of the con- 
tractor’s performance precludes the latter 
from asserting in his defense the employer’s 
negligence in misplacing such reliance—at 
least in the absence of the employer's 
knowledge of facts to indicate the likelihood 
of the contractor’s faulty performance. This 
right in the plaintiff to rely upon the de- 
fendant negatives the effect of the plaintiff's 
“omission” in his action against the defend- 
ant. The importance of this element is 
emphasized in the last clause of Section 
93 (1), Restatement, supra. It is this ele- 
ment which is omitte’ from the court’s 
language quoted above in this case. 


Another case which effectively demon- 
strates the reasoning underlying the allow- 
ance of recovery against the one guilty of 
negligence in the repair or fabrication of an 
instrumentality which subjects the user to 
liability to a third person, is Popkin Brothers, 
Inc. v. Volk’s Tire Company et al., 23 A. (2d) 
162 (N. J., 1941). Here the plaintiff, a 
truck owner, engaged the defendant to re- 
pair and mount a wheel on its truck. Rely- 
ing on the defendant’s performance, the 
plaintiff drove the truck without inspecting 
the defendant’s work and a pedestrian was 
injured when the wheel came off. The 
court, allowing recovery, adopted the view 
of the Restatement, Law of Restitution, 
Section 93, supra. 


A similar case in Louisiana is American 
Employers’ Insurance Company v. Gulf States 
Utilities Company, 4 S. (2d) 628 (1941), 
where the vendor of a stove engaged the 
defendant to install a stove for the vendor’s 
customer. The stove subsequently exploded 
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as a result.of faulty installation. The vendor 
was obliged to pay damages to its vendee, 
and sued the installer for indemnity. Re- 
covery was allowed. 


Non-Delegable Duty 


The Preferred Accident case and similar 
cases such as Scott v. Curtis, supra, and 
Globe Indemnity Company v. Schmitt, supra, 
are examples of the rule allowing indemnity 
to a person who has a non-delegable duty 
with respect to the condition of his prem- 
ises, but has entrusted performance of the 
duty to a third person, either an agent or 
an independent contractor, by whom, as the 
perpetrator of the actual wrong, the in- 
demnity is payable. Other examples are 
Westheimer Transfer & Storage Company v. 
Houston Building Company, [14 CCH NEctr- 
GENCE CASEs 210] 198 S. W. (2d) 465 (Tex., 
1946); New Nueces Hotel Company v. Soren- 
son, 76 S. W. (2d) 488 (Tex., 1934); Holly- 
wood Barbecue Company v. Morse [9 CCH 
NEGLIGENCE CASES 485], 314 Mass. 368, 50 
N. E. (2d) 55 (Mass., 1943). In the last- 
named case, a fairly important one, a pe- 
destrian fell into a trap door on the public 
sidewalk and recovered from the owner of 
the premises. The latter then sued for 
indemnity the independent contractor under 
whose care the trapdoor had been at the 
time of the accident. Massachusetts had 
earlier adopted a rule allowing indemnity 
(Gray v. Boston Gas Light Company, 114 
Mass. 149 (1873)) but had not yet applied 
the rule to this state of facts. In allowing 
indemnity, the court said: 


“Whatever may have been the duty of the 
plaintiff as an occupier of premises to a 
person passing by on the sidewalk, it could 
be found that as between the plaintiff and 
the defendants the removal of the meat 
scraps was the defendant’s work performed 
by their servant. As between the plaintiff 
and the defendants the defendants owed to 
the plaintiff the duty of performing this 
work in a proper manner, including the duty 
to warn pedestrians or to ‘guard’ the bulk- 
head door. . . . In Gray v. Boston Gas 
Light Co., 114 Mass. 149, 154, it was held 
that the rule that one of two parties who, 
acting together, commit an illegal or wrong- 
ful act cannot have indemnity from the 
other ‘does not apply when one does the 
act or creates the nuisance, and the other 
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does not join therein, but is thereby exposed 
to liability and suffers damage. He may 
recover froin the party whose wrongful act 
has thus exposed him. In such case the 
parties are not im pari delicto as to each 
other, though as to third persons either may 
be liable.’ This principle applies here. The 
act which, being negligently performed, 
caused the injury to Benson was wholly 
the act of the defendants through their 
servant. The plaintiff did not join in doing 
that act, although the plaintiff became liable 
in consequence of it. The plaintiff may 
therefore recover from the defendants.” 


Voluntary Payment of First Claim 


It is elementary that if a proper claim 
for indemnity exists, there must have been 
in the first instance a valid claim against 
the person seeking indemnity. Hence, the 
plaintiff, in order to recover indemnity, has 
the burden of proving that he had a legal 
obligation to pay the claim of the injured 
The best proof of the validity of 
that claim is, of course, evidence of the 
rendition of judgment against the person 
secking indemnity. The latter may, how 


person. 


ever, if he chooses, voluntarily settle the 
claim; the fact that he does so settle it will 
not defeat his right of recovery of indem- 
nity although it may make his proof more 
difficult. Advanced Refrigeration Company, 
Inc. v. United Motors Service, Inc., supra. 


Effect of Workmen's 
Compensation Act 


A unique problem has been raised in a 
few cases where the injured person was the 
employee of the defendant in the suit for 
indemnity and the defense to the claim for 
indemnity was that the Workmen’s Com 
pensation Act relieved the employer of any 
responsibility for his employee’s injury ex 
cept as provided in the act. These cases, 
based as they are on interpretations of 
various statutes, are of somewhat limited 
interest in a broad view of the problem of 
indemnity between related tortfeasors. 
Nevertheless, the questions raised are in- 
teresting; and it is, therefore, the writer’s 
purpose simply to raise the problem and to 
point out two points of view concerning it. 
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In Westchester Lighting Company v, West- 
chester County Small Estates Corporation, 15 
N. E. (2d) 567 (N. Y., 1938), the defend- 
ant’s employees negligently opened a gas 
main of the plaintiff and enclosed it again 
in a tile leading to a house of the defendant, 
where the escaping gas caused an explosion 
in which another employee of the defendant 
was injured. The Workmen’s Compensa- 
tion Act of New York prohibited a com- 
mon-law suit by the injured employee against 
the defendant, and the employee sued only 
the plaintiff, whose sole negligence was in 
failing to discover the escaping gas. The 
employee recovered against the plaintiff 
who then sued the defendant for indemnity 
in this action. The only defense asserted 
was that to allow recovery would be to 
permit indirectly that which could not be 
accomplished directly, viz., recovery at com- 
mon law by the injured workman from his 
employer. After reviewing the applicable 
provisions of the act, the court held this 
defense untenable over a vigorous dissent 
by Chief Justice Crane. 

A similar case, based on New York 
in which the rule of the Westchester cas 
was followed, is Burris v. American Chicle 
Company, 120 F. (2d) 218 (1941). 

The opposite point of view brought the 
court to a contra:: result in Bankers I 
demnity Insurance Company v. Cleveland 
Hardware & Forging Company [11 CCH 
NEGLIGENCE CAsEs 1104], 62 N. E. (2d) 180 
(Ohio, 1945), where the reasoning of Chiei 
Justice Crane’s dissent in the Westchester 
case was adopted and the decision was 
based upon a construction of the Ohio 
Workmen’s Compensation Act and the pro 
visions of the Ohio Constitution authorizing 
such an act. The provisions of the Ohi 
and New York acts are not so different as 
to enable us to reconcile the decisions of 
those states; and we can conclude, therefore, 
only that they represent opposite points of 
view on a relatively new and_ unsettled 
point in the field of recovery. It does seem, 
however, that where the act permits the 
employee to recover damages at common 
law from a third person on account of in- 
juries arising out of and in the course of 
the former’s employment, justice and rea 
son require that the person so held liable 
should not be deprived of his right to re- 
cover indemnity from the one whose neg- 
ligence exposed him to liability, despite the 
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provisions of the act covering the relations 
of the employer and employee. The right 
of action for indemnity arises out of a 
wrong done to a person who, antecedent to 
the injury, bore no relation to the injured 
employee which the act could conceivably 
have been intended to cover. The purpose 
of the act, on the other hand, is accom- 
plished when the employee is enabled to 
recover speedy and certain compensation 
from his employer without regard to the 
latter’s fault. It would appear, therefore, 
that the right of indemnity and the rights 
and immunities afforded under the act are 
not correlative but entirely distinct. That 
to allow indemnity does, in fact, permit 
indirect recovery at common law by the 
employee from his employer, would seem a 
valid ground neither for protecting the tort- 
feasor-employer from a claim certainly not 
contemplated under the act nor for leaving the 
burden of the injury upon a person who, as be- 
tween himself and the employer, is innocent. 


Conclusion 


The essence of these cases allowing in- 
demnity is a factual situation in which the 


party claiming indemnity has been exposed 
to liability to a third person by the wrong- 
ful act of the person from whom indemnity 
is claimed and upon whose proper perform- 
ance the former had a right to rely. We 
were particularly fortunate in this regard in 
the Preferred Accident case, in that the 
restaurant keeper was held liable under the 
authority of Campus v. McElligott, 122 Conn. 
14, not because he was guilty of personal 
wrong but because the act done (the open- 
ing of the door in the sidewalk) was an 
inherently dangerous act as to which the 
property owner had a non-delegable duty 
of proper performance. Where, however, 
positive misconduct of the person claiming 
indemnity can be found, whether it be an 
act of omission or of commission so as to 
amount to concurring negligence, the au- 
thorities are uniform in denying recovery 
on the ground that the parties to the suit 
for indemnity bear the relation of joint tort- 
feasors rather than the relation which we 
choose, for want of a better name, to call 
related tortfeasors. 


[The End] 


Ori? 


New York Police Ruling Strikes at Tow Operators 


A new ruling of the New York police department, requiring separate au- 
thorizations for towing and repairs, is expected to give automobile claim ad- 
justers relief in connection with an underhanded practice of certain towing 


outfits. 


In the past an automobile owner signed what he thought was a towing 


authorization in order to get his automobile off the street or highway, but the 


authorization contained some fine 


type 


permitting repairs to be made. 


Subsequently, the adjuster discovered that the car not only had been picked up, but 
had been repaired, and a large bill presented. Since tow car owners and 
operators are licensed by the police department, the new regulation is expected 
to eliminate much of the difficulty the adjusters have experienced. 


Certificate of Adequacy on Used Cars 


Under a new ruling issued by New York Motor Vehicle Commissioner 


Fletcher, all motor vehicle dealers in the 


State of New York are required 


to issue a certificate of adequacy covering the sale or transfer of any motor 


ve hicle. 


Dealers are required to certify that the brakes, lights and signalling 


devices are mechanically adjusted to comply with the law and are in condition 
to render satisfactory service under normal use at the time of delivery. 
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Does Insured’s Failure To Attend Trial 
Breach the Automobile Policy ? 


( NE of the most perplexing of the situ- 

ations occasionally confronting trial 
counsel is the unannounced failure of his 
client, a party to the action, to appear at 
the hearing. Particularly is this true if the 
absent party is an eyewitness to the accident 
involved in the controversy. 

Obviously, serious questions of far-reach- 
ing import come into play. Do the circum- 
stances of the nonattendance warrant a 
continuance? If not, under what further 
obligation to the missing party does the 
attorney-client relationship place counsel? 


Additional problems arise where the ab- 
sent party is the insured under a policy of 
automobile liability insurance containing the 
usual or standard cooperation clause re- 
specting aid and assistance on the part of 
the insured. 


Hartford Accident and Indemnity 
Company v. Partridge 


Such was the situation facing the attorneys 
for the Hartford Accident and Indemnity 
Company in the case of Hartford Accident 
and Indemnity Company v. Partridge [24 
CCH Avrtomosite CAses 256], 183 Tenn. 
310, 192 S. W. (2d) 701, when the personal 
injury action against the insured, Luther E. 
Hampton, was called for trial. 


While riding as a guest in an automobile 
driven and owned by Luther E. Hampton, 
Sadie Partridge suffered injuries for which 
she sued to recover damages, charging 
Hampton with negligence. Hampton car- 


By THOMAS C. FARNSWORTH 
of the Memphis, Tennessee, Bar 


ried insurance in the Hartford Accident and 
Indemnity Company. The policy included 
a standard provision which provided, as a 
condition precedent to suit, that the insured 
should cooperate and render all reasonable 
assistance in the defense of any such action. 


Hampton reported the accident and the 
bringing of the action to the insurance com- 
pany, which assumed the defense, being 
advised by the insured that the accident was 
caused by a blowout of a tire, and that he 
had been guilty of no negligence. He con- 
ferred and cooperated with the attorneys 
representing the insurance company in the 
preparation of the case for trial, and agreed 
to attend the trial. However, although fully 
informed of the day set for the trial, the 
insured did not appear. The court refused 
to grant a continuance because of the ab- 
sence of the defendant-insured, alleged to 
be a material witness, but postponed the 
hearing of the case when called for trial at 
ten o’clock on the morning of the day set 
until two o’clock that afternoon. Counsel 
made diligent effort to locate the insured, 
but was unable to reach him or learn his 
whereabouts. Thereupon the attorneys for 
the insurance company, relying upon the 
absence of the insured as a breach of his 
obligation to cooperate, withdrew from the 
defense with the consent of the court. 


The case resulted in a judgment for 
$15,000 against Hampton on Monday, Octo- 
ber 5, 1942. Several days later Hampton 
was reached and interviewed by the attor- 
neys for the insurance company, who ob- 
tained from him a statement explaining his 
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The author, engaged in private practice of the 
law in Memphis, Tennessee, is also the First 
Assistant to the United States Attorney for 


absence on the day of the trial. Satisfied 
that this explanation did not disclose a rea- 
sonable excuse for his absence and failure to 
perform his obligation to attend the trial and 
cooperate, the insurance company advised 
him that it would not reassume the defense 
ot the action, and further advised him to 
secure other attorneys to represent him. 
This he did not do, and when the time for 
the presentation of a motion for a new trial 
had elapsed, the judgment became final. 
Thereafter Sadie Partridge brought suit 
to recover the sum of $5,000 from the in- 
demnity company on this judgment, in 
accordance with the terms of the policy 
providing that any person who “has secured 
such judgment shall thereafter be en- 
titled to recover under the terms of this 
policy in the same manner and to the same 
extent as the insured.” The bill alleged the 
recovery of the judgment as aforesaid and 
the insolvency of the insured, Hampton. 


The indemnity company denied liability 
and defended on the ground that the follow 
ing condition precedent of the contract of 
insurance had been breached by the insured, 
without reasonable excuse: 


“7. Assistance and Cooperation of the 
Insured. 


' Footnotes appear on page 976. 
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FAILURE TO ATTEND 


the Western District of Tennessee 


“The insured shall cooperate with the 
company and, upon the company’s request, 
shall attend hearings and trials and shall 
assist in effecting settlements, recovering the 
property described herein, securing and giv- 
ing evidence, obtaining and attendance of 
witnesses and in the conduct of suits; 

“8. Action Against Company. 

“No action shall lie against the company 
unless, as a condition precedent thereto, the 
insured shall have fully complied with all 
of the terms of this policy.” 

The trial court sustained this defense and 
dismissed the suit, holding that the third 
party plaintiff had not overcome the burden 
upon her to show that the insured had a 
reasonable excuse for his failure to attend 
the trial. 

The Court of Appeals of Tennessee, the 
intermediate appellate court, reversed, ap- 
parently being of the opinion that the in- 
sured’s explanation of his absence amounted 
to an excuse reasonable in law. This phase 
of the case will be considered later. 

The Supreme Court of Tennessee granted 
certiorari and dismissed the suit against the 
indemnity company. The court held on the 
facts that the insured’s failure to appear at 
the trial of the personal injury action was 
without reasonable and timely excuse, and 
therefore constituted a breach of the cooper- 
ation clause, a condition precedent, and 
terminated the liability of the insurer. 

Such a policy contract provision, in the 
absence of any statute to the contrary, is 
valid and binding upon the insured and any 
third party claiming derivative rights under 
the policy.’ 
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Inadequately Explained Absence 


This decision, therefore, recognizes and 
follows the generally accepted view that 
inadequately explained failure by the insured 
to attend the trial of an action brought by 
an injured third party against him consti- 
tutes a breach of the cooperation condition 
of the policy. Unless the breach is waived, 
the insurer is generaily absolved from 
liability.’ 


The third party plaintiff, “whose rights 
are derivative, rising no higher than those 
of the named insured under the policy con- 
tract,” *® is likewise precluded from recovery 
under the policy. 


While a mere showing of absence from 
trial does not of itself conclusively establish 
an operative breach of the obligation to co- 
operate, where there is proof of a request 
for attendance and notice of the time of trial, 
refusal or failure to attend, without reason- 
able excuse, constitutes a breach which, 
unless waived, absolves the insurer from 
liability.* 


Were it otherwise, insurers, unable validly 
to contract for fair treatment and helpful 
cooperation by the insured, would be “prac- 
tically at the mercy of the participants in an 


5 


automobile collision.” 


The Supreme Court of Washington in 
Eakle v. Hayes expresses it more strongly: 


“The difference between conniving to 
effectuate a judgment against the insurer 
and failing or refusing to render proper 
assistance to the insurer in the defense of an 
action, is merely a difference in the method 
by which the effect is accomplished. Both 
have the tendency to produce the same 
result.” 


In determining whether a condition to co- 
operate has been broken, we are dealing 
with contract rights. If, therefore, the con- 
dition of the policy here under consideration 
has been breached by the insured’s non- 
attendance, the insurer should not be denied 
the benefits of such contract rights, irrespec- 
tive of the insured’s intention, when the 
absence is without reasonable explanation. 
Nor should lack of prejudice to the insurer 
avoid the conclusive effect of the insured’s 
breach. 


UUUPUTTU ETAT TET 


Prejudice Factor 


The case of Glens Falls Indemnity Company 
v. Keliher,’ graphically illustrates the imma- 
teriality of the insured’s intention as well 
as the view that prejudice need not appear 
where the insured has failed to attend the 
trial. 


In this case the insured was discovered 
under the influence of intoxicants in a hotel 
room, and the case was continued. Upon 
another hearing, the insured again could not 
be found. The insurer denied liability under 
the policy and brought a declaratory judg- 
ment action to determine its liability to the 
injured third parties. 


In holding that upon the facts the insurer 
was relieved of liability under the policy, 
the court stated in part: 


“In view of the Court’s finding that it is 
more probable than otherwise that liability 
would have been established if Mr. Keliher 
had testified, counsel for the defendants 
argue that his absence from the trial did not 
harm the defendant, and, therefore, that his 
refusal to cooperate was not material. 


“There are both practical and theoretical 
answers to this argument. Every person 
familiar with the trial of cases by jury 
knows that the case of an individual defend- 
ant is seriously, if not hopelessly, prejudiced 
by his absence from the trial. Such absence, 
if not adequately explained, is a circum- 
stance, chiefly persuasive as distinguished 
from probative in its effect, which normally 
affects the decision of the jury upon all ques- 
tions submitted to them. Even if the lia- 
bility of a defendant were admitted or 
conclusively established, it cannot be 
doubted that the mental attitude of the jury 
in assessing damages could be influenced by 
his unexplained absence from the courtroom. 
Due regard for the current demand for real- 
ism in the administration of the law does 
not permit the adoption of the defendant's 
argument that the plaintiff was not preju- 
diced by Keliher’s absence from the trial of 
the case against him. 


“The theoretical answer to the defendants’ 
argument, which is equally complete, was 
well stated by Cardozo, J., in Coleman v. 
Casualty Co., 241 N. Y. 271, 110 N. E. 367, 
369, 72 A. L. R. 1443, as follows: “The argu- 
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ment misconceives the effect of a refusal. 
Cooperating with the insurer is one of the 
conditions of the policy. When the con- 
dition was broken the policy was at an end, 
if the insurer so elected. ‘The case is not 
one of the breach of a mere covenant where 
the consequences may vary with fluctuations 
of the damage. ‘There has been a failure 
to fulfill a condition upon which obligation 
is dependent.’ ” 


While some cases indicate that prejudice 
must be shown as a result of the insured’s 
nonattendance, they are contrary to the ma- 
jority and better view. 


Unsubstantial Failures 


Immaterial and unsubstantial failures of 
an insured to cooperate do not necessarily 
constitute a breach of the cooperation con- 
dition of the policy. Such unsubstantial 
failures would not to be included 
within the fair intendment of the require- 
ment that the insured cooperate, and lack of 
prejudice to the insurer from such failure 
is a test which usually determines that a 
failure is of that nature.® 


seem 


There should be no doubt, however, that 
an insured’s failure to appear at the trial of 
his case is not an unsubstantial or imma- 
terial failure to cooperate. As stated in the 
case of Curran v. Connecticut Indemnity Com- 
pany, supra: 


“Conduct on the part of an assured which 
makes it impossible for the insurer to get 
in touch with him in the face of an im- 
pending trial, although diligent search is 
made for him, could rarely, if ever, be re- 
garded as an unsubstantial or 
lailure to cooperate.” 


immaterial 


As has been indicated, however, the con- 
clusive effect of a breach of the condition 
to cooperate may be avoided by the prompt 
showing of a reasonable excuse, within the 
time reserved to the insurer by legal pro- 
cedure to reopen the case and to present 
detense, 


Such an exception to the general rule is 
not only sound in policy but also fair in 
application and should be observed both in 
practice and in judicial decisions. 
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Timely Excuse 


might show that his 
absence from trial was wholly involuntary 
and did not result from manifest indiffer- 
ence, negligence or misconduct and provided 
that such showing was made before the 
expiration of the time limit within which 
counsel for the insurer would be afforded a 
reasonable opportunity to undo the effects 
of the insured’s breach and present a defense 
gainst recovery by the injured party. 


Thus, an insured 


This phase of the problem was considered 
at some length by the Supreme Court of 
Tennessee in Hartford Accident and Indem- 
nity Company v. Partridge, supra. 


In that case, the insured was located and 
interviewed within the time during which 
remedial procedural steps could have been 
taken by counsel for the insurer in an effort 
to set aside the default judgment. He vir- 
tually admitted that his absence was con- 
scious and intentional, stating that he had 
been involved in a drinking party, and con- 
sequently in a fight, in which he was so 
maltreated physically as to be in no condi- 
tion to appear at the hearing. There was 
no indication that he was not fully conscious 
and aware of the date of the hearing. In 
brief, his excuse at that time was that he had 
been injured as an incident to his intoxi- 
cation. 


Later, the insured testified, upon the hear- 
ing of the derivative suit brought by the 
injured party against the insurer, that his 
condition actually had been more serious, 
and his mental capacity and accountability 
less, than he had formerly contended. In 
effect, the insured asserted that he had been 
practically unconscious, and therefore un- 
aware of the trial date. This materially 
changed version of his absence, given long 
after the time within which remedial steps 
could have been taken by the insurer's coun- 
sel, came too late. 


In so holding, the 


Tennessee said: 


Supreme Court of 


“The rights and obligations of insurance 
companies must be determined by the show- 
ing of excuse made to its representatives 
before the expiration of the limit within 
which a new trial might have been applied 
for, before opportunity for reopening of the 
case had finally expired.” 
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Regarding the reasonableness of the ex- 
cuse first given by the insured, the court 
concluded: 


“ 


when fairly analyzed, the ‘excuse’ 
given by the insured for his absence was 
insufficient and failed of being so reasonable 
as to have afforded an effective or timely 
basis for an application for a reopening and 
rehearing of the case... therefore, no obli- 
gation arose on the part of the insurer to 
waive the breach of the condition which had 
theretofore taken effect.” 


What constitutes a reasonable excuse for 
failure of the insured to attend the trial will 
depend, of course, upon the facts of each 
case aS they are presented. Care should be 
taken, therefore, to analyze any 
given by the insured for his failure to attend 
if his excuse is timely given. 


reasons 


Undue Hardship 


Furthermore, the insurer’s request that 
the insured attend the trial should not im- 
pose undue hardship on the insured. If such 
results, the insurer may find itself without 
the benefit of the insured’s asistance and 


W000 eee 


yet liable under the terms of the policy 
contract. 

Thus, in American Fire and Casualty Com- 
pany v. Vhet [12 CCH AUTOMOBILE Cases 
1079], 148 Fla. 568, 4 S. (2d) 862, 139 
A. L. R. 767, an automobile policy was not 
voided by the insured’s failure to attend the 
trial, because it was shown that the insured 
lived a considerable distance from the place 
the trial was held and had offered to attend 
the trial and to render every assistance pos- 
sible if the insurer would guarantee her 
expenses in going and coming. The insur- 
er’s refusal to do this provided an adequate 
and reasonable excuse for her failure to 
attend the trial. 


Summary 


According to the principle now well estab- 
lished under the majority view, the insured’s 
failure, without reasonable excuse, to appear 
at the trial of an action against him, when 
he has been requested to do so and advised 
of the trial date, constitutes a material 
breach of a condition of the policy contract. 
Unless the breach is waived, the insurer is 
absolved from liability. 


[The End] 


FOOTNOTES 


1 Horton v. Employers’ Liability Assurance 
Corporation, Ltd. [15 CCH Automobile Cases 
964], 179 Tenn. 220; 164 S. W. (2d) 1016. 


2Bauman v. Western & Southern Indemnity 
Company, 77S. W. (2d) 496 (Mo., 1934); Curran 
v. Connecticut Indemnity Company [11 CCH 
Automobile Cases 263], 20 Atl. (2d) 87; Eakle 
v. Haves, 55 P. (2d) 1072 (Wash., 1936); Finkle 
v. Western Automobile Insurance Company, 26 
S. W. (2d) 843 (Mo., 1930); Goergen v. Manufac- 
turers Casualty Insurance Company, 166 Atl. 757 
(Conn., 1933); Goldberg v. Bernstein [19 CCH 
Automobile Cases 852], 52 N. E. (2d) 559 (Mass., 
1943); Glens Falls Indemnity Company v. Keli- 
her, 187 Atl. 473 (N. H., 1936); Hartford Accident 
and Indemnity Company v. Partridge, supra; 
Horton v. Employers’ Liability Assurance Cor- 
poration, Ltd., 25 Tenn. App. 593, cert. denied 
supra; Hutt v. Travelers’ Insurance Company, 
164 Atl. 12 (N. J., 1933); McDanels v. General 
Insurance Company of America, 36 P. (2d) 829 


(Calif., 1934): Schoenfeld v. New Jersey Fidelity 
and Plate Glass Insurance Company, 203 App. 
Div. 796, 197 N. Y. S. 606; Shalita v. American 
Motorists Insurance Company [17 CCH Automo- 
bile Cases 1070], 266 App. Div. 131, 41 N. Y.S. 
(2d) 507 (1943). See also Negligence Compensation 
Cases, Annotated, Vol. 15, New Series, p. 284 et 
seq., p. 297; Appleman, Insurance Law and Prac- 
tice, Vol. 7, Section 4784; 29 American Jurispru- 
dence 602; 72 A. L. R. 1446 et seq.; 98 A. L. R. 
1465 et seq.; 139 A. L. R. 771 et seq. 

3’ Hartford Accident and Indemnity Company 
v. Partridge, supra. 

*29 American Jurisprudence 602. 

5’ Watkins v. Watkins, 210 Wis. 606; 245 N. W. 
695, 698. 

* Supra, footnote 2. 

* Supra, footnote 2. 

8 Curran v. Connecticut Indemnity Company, 
supra, footnote 2. 
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Jail Sentence for Negligent Flier 


In Pottsville, Pennsylvania, a twenty-two-year-old student flier received 
a fifteen day jail sentence for reckless and negligent operation of an airplane. 
The defendant admitted diving within fifteen feet of a state policeman’s home, 
striking tree tops and causing $500 damage to the plane owned by the airport. 
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A PAPER 

PRESENTED AT THE 
1947-Cleveland Meeting 
of the American Bar Assn. 


by H. L. SMITH 
of the Tulsa, Oklahoma, Bar 


MAKING HEALTH AND 
ACCIDENT INSURANCE LAWS 


HE YEAR 1947 thus far has produced a 

tremendous amount of legislative as well 
as administrative activity affecting accident 
and health insurance. In the legislatures 
that have convened in forty-four states, a 
total of 506 bills pertinent to this subject 
were introduced. One hundred and thirty-one 
of these proposed items of legislation directly 
affected the writing of accident and health 
insurance, and as recently pointed out by the 
Bureau of Personal Accident and Health 
Underwriters 168 bills additionally affected 
accident and health insurance as well as 
other branches of the industry. One hundred 
and seventy-nine of the bills introduced have 
been enacted into law since January 1 of the 
present year. In view of the volume of en- 
actments, it is impractical to discuss any 
great number of them in detail. I shall limit 
myself, therefore, to a discussion of the 
more important phases of this legislation. 


“All-Industry”’ Bill 


The accident and health regulatory law, 
recommended by the National Association 
of Insurance Commissioners and known as 
the “all-industry” accident and health insur- 
ance bill, was enacted this year in ten states: 
Delaware, Florida, Indiana, Massachusetts, 
Michigan, Nebraska, New Hampshire, New 
York, Washington, and Wisconsin. Modi- 
fication of this bill became law in seven 
states: Colorado, Connecticut, Maryland, 
Minnesota, New Mexico, South Carolina, 
and Vermont. This all-industry accident 
and health regulatory law relates to the filing 
of forms of policies with the Commissioner of 
Insurance of the state, and to their approval, 


disapproval and withdrawal. It prohibits poli- 
cies, which contain unjust, unfair or inequitable 
provisions, or in which the benefits are unrea- 
sonable in relation to the premium charged. 
The all-industry bill has been recommended 
for enactment in each state in such manner 
as to be applicable to all individual accident 
and health insurance policies, irrespective of 
the type of insurer by which the policy is is- 
sued. It is not intended to be applicable to 
workmen’s compensation insurance, to acci- 
dental death or disability benefits issued 
supplementary to life insurance or annuity 
contracts, to medical expense benefits 
under liability policies, or to group accident 
and health insurance. 


Rate Regulation Power 


The practical effect of these laws and 
their operation is difficult to foretell at 
this time. Those charged with their in- 
terpretation and administration, and ulti- 
mately the courts, will have to provide the 
answer to this question. But despite this 
situation, and despite the large number of 
enactments during the current year, it may 
be worth while to consider some of the 
more important language contained in these 
laws, and conjecture as to their possible 
interpretation. The question has arisen, for 
example, as to what extent they are rate 
regulatory laws. Their provisions require 
merely that accident and health policies and 
related forms, together with classification 
of risks and premium rates, be filed with 
the Commissioner of Insurance. No pol- 
icies are to be issued until the expiration 
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of thirty days after filing unless the Com- 
missioner gives his written approval sooner. 
No reference is made here to approval of 
classification of risks or premium rates. 
Thus, the Commissioner is given no specific 
power to approve such classifications or 
rates. Nevertheless, it cannot be denied 
that indirectly the laws do provide for rate 
regulation in modified form by the Com- 
missioner, through the power given to him 
to disapprove such form within thirty days 
aiter filing “if the benefits provided are 
unreasonable in relation to the premium 
charged.” Thus, even though the form may 
be satisfactory, the Commissioner has the 
power to disapprove it if the premium is 
unreasonable in relation to the benefits 
provided. 


‘‘Unreasonable"’ Premium 


Does the word “unreasonable,” as used 
here, refer merely to excessive charges? In 
other words, does it merely prohibit charg- 
ing too high a premium for limited benefits? 
Or may it be given the further interpreta- 
tion that it is “unreasonable” if the benefits 
provided are excessive in view of the pre- 
mium charged? It would seem clear that 
it is intended to forbid excessive premiums. 
On the other hand, there may be some 
doubt as to whether the term “unreasonable” 
includes inadequate premiums. This inter- 
pretation, nevertheless, is possible; thus, this 
tvpe of law could be construed to give the 
Commissioner power over excessive rates as 
well as over inadequate rates. 


Disapproval of Form 


The Commissioner may also disapprove 
the form if it contains “a provision or pro- 
visions which are unjust, unfair, inequitable, 
misleading, deceptive or encourage misrep- 
resentation of such policy.” This obviously 
relates to the form of the policy rather 
than to rates, and would seem to give the 
Commissioner power to control rates by 
means of this requirement. 


Apropos of the form of the policy, I am 
reminded of a case, a portion of the trial 
of which I heard as a bystander in the 
District Court at Ada, Oklahoma, many 
vears ago. The presiding judge was a very 
informal person, rather careless in his 


speech and habits, but a very witty and 
popular fellow. The policy in controversy 
was quite restrictive and carefully limited 
as to benefits. The plaintiff, who was the 
insured, introduced no medical testimony to 
establish his contention that his ailment 
came within the language of the policy. 
At the conclusion of his evidence, counsel 
for the defendant interposed a demurrer, 


Judge Bolen was aroused from some sort 
of trance, spit out about half a pint of 
tobacco juice, looked at the jury and said, 
“Gentlemen of the Jury, here is a policy of 
insurance that don’t cover nothing a man 
ever had. ‘Pneumonia lobar!’ Henry, did you 
ever hear of that kind of pneumonia? 
‘Pleurisy !’ Bill, did you ever hear of anybody 
having that?” On receiving negative an- 
swers from the two jurors he had addressed, 
the judge remarked, “Well, I hate to sustain 
a demurrer to the evidence, especially for 
one of these insurance companies. I guess, 
though, I'll have to do it in this case, but I 
want to tell you hillbillies one thing. Don’t 
you ever take out a policy in this here 
Southern Surety Company.” 


Counsel for the defendant thereupon re- 
monstrated that the language was highly 
prejudicial, that the company named had 
other matters pending in the same court, 
and that the jury panel might be influenced 
by the court’s remarks. Defense counsel 
also stated, “This company has been regu- 
larly licensed and authorized to do business 
in this state, and is in perfectly good stand- 
ing. 


Judge Bolen replied, “Well they ought to 
be run out of here.” 


Defense counsel also stated, “Further- 
more, Your Honor, this identical policy and 
all of its provisions have been approved by 
the Insurance Commissioner of the State 
of Oklahoma.” 


To this statement Judge Bolen replied, 
“Well, he ought to be impeached and ousted 
from office.” (The jurist I have mentioned 
was retired by the voters and was not again 
elected.) 


Withdrawal of Approval 


’ 


The so-called “all-industry” health and 
accident insurance bill also provides that 
the Commissioner may, at any time alter 
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hearing, withdraw his approval of any such 
form, on any of the grounds stated in the 
pill. Some of these laws specify this in 
greater detail. For example, in Florida it 
is provided that “If the Insurance Com- 
missioner shall at any time be of the opinion 
that any insurer should discontinue use of 
any such policy form, application, rider or 
endorsement because such policy form, ap- 
plication, rider or endorsement contains 
provisions that are unjust, unfair, inequit- 
able, misleading, contrary to law, or to public 
policy of this state, or because such policy 
is sold in such manner as to mislead the 
insured, or because insurance under such 
policy is being solicited by means of adver- 
tising, communication, or dissemination of 
information which involves misleading or 
inadequate description of the provisions of 
the policy, he may at any time after hearing, 
withdraw his approval.” 


Future Concerted Action 


The above-mentioned legislation has been 
enacted largely, of course, as a result of 
the decision of the United States Supreme 
Court in the S. E. U. A. litigation. None 
of the legislation relating to accident and 
health insurance covers the question of con- 
certed action by the companies in this field. 
The broader casualty and surety rating law 
does cover this subject, and it may be that 
in the future we may look forward to some 
form of such legislation in the accident and 
health insurance field. Concerted action 
by insurance companies, through pooling 
their experience so as to obtain insurance 
rates based on scientific principles, broaden- 
ing of policy forms, ete., will, of course, 
benefit the public interest. 


Further emphasis on the distinction be- 
tween the all-industry accident and health 
regulatory law and the all-industry casualty 
and surety rate regulatory law is unneces- 
sary here. Suffice it to say that the all- 
industry casualty and surety rate regulatory 
law expressly excludes from its provisions 
accident and health insurance. In two 
instances, however, provisions relating to 
accident and health insurance were included 
in the general casualty and surety rate regu- 
latory law. I refer to the states of Delaware 
and Washington. 


teen 
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Standard Provisions Legislation 


Before 1947 twenty-three states had the 
standard provisions law, with modified 
forms of the law in seven additional states. 
During 1947 eight states have enacted the 
standard provisions law. These states are 
Florida, Nebraska, Colorado, Oklahoma, 
Ohio, South Carolina, Vermont and 
Washington. Vermont and Washington 
previously had some provisions in this re- 
spect. Under some of these laws, classi- 
fication of risks and premium rates ptrtain- 
ing thereto must also be filed. Some of 
the variations are interesting. For example, 
in South Carolina it is provided that a 
policy cannot define “the loss of a hand” 
as “at or above the wrist or joint,” but, 
instead, must define this term to include 
“loss of four fingers entire.” Additional 
language in Section 16 reads: “Every 
indemnity provided in the policy for the 
loss of a hand shall be payable likewise 
for the loss of four fingers entire.” The 
South Carolina statute also omits one of 
the standard provisions that permits autop- 
sies, 

In Utah, Senate Bill No. 34, setting up 
a new insurance code, became effective on 
May 14, 1947. Chapter 19 requires that all 
policy forms be filed with and approved 
by the Insurance Commissioner. Forms so 
filed are deemed to be approved at the ex- 
piration of fifteen days from the date of 
filing unless there has already been affirma- 
tive approval or disapproval. The Com- 
missioner may’ withdraw such approval at 
any time for cause. 

In addition to the foregoing, legislation 
prohibiting unfair trade practices, applicable 
not only to accident and health insurance 
but to all other lines as well, was enacted 
during 1947 in fifteen states. 

Nearly all other states already had such 
statutes. This brings into line those states 
with existing laws on the subject, some 
of which have been amended to increase 
their effectiveness. 


Compulsory 
Nonoccupational Sickness Benefits 
Another type of legislation which has 


been receiving much attention in recent 
years and has a definite effect on the writ- 
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ing of accident and health coverage is that 
providing for compulsory nonoccupational 
sickness benefits. All states now pro- 
vide for unemployment insurance, and in- 
creasing consideration and legislative ef- 
forts are being devoted towards providing 
benefits for those who are unemployed not 
because of inability to find work, but be- 
cause of physical inability to perform work, 
due to causes unrelated to their unemploy- 
ment. Some have argued that in view of 
the phenomenal rise of voluntary plans for 
providing such coverage, no form of legal 
compulsion is at present necessary. I shall 
not discuss the merits of this question 
here. But an extremely important political, 
social and economic issue is involved, and 
in view of the prevalence of the debate on 
this subject and its effect on the topic at 
hand, a brief review of the legislation en- 
acted as well as that proposed is well worth 
while. 


What Is Health Insurance? 


An organization which has given much 
study to state plans for disability compen- 
sation is the Industrial Hygiene Foundation, 
4400 Fifth Avenue, Pittsburgh, Pennsylvania. 
A thought-provoking paper was presented 
to that organization at its November, 1945 
meeting by Mr. Albert Pike, Jr., assistant 
actuary, Life Insurance Association of 
America, from which I quote: 


“Health insurance is one of those conven- 
ient all-inclusive phrases meaning pretty 
much what you happen to want it to mean. 
Is its purpose to provide prepaid medical 
and hospital care? Or do you simply mean 
by it a plan to pay cash benefits to a 
worker while he is off the job because of 
sickness, in order to compensate him for 
part or all of his wage loss? These two 
insurance fields—health services and com- 
pensation for wage loss—are quite separate. 
One is intended to pay the doctor and the 
hospital, the other helps pay the more pro- 
saic grocery bill and the rent. 

“Medical and hospital care is to the fore 
these days, but a large portion of the bills 
introduced in state legislatures to provide 
comprehensive health services have com- 
panions which would pay cash benefits to 
compensate for wage loss during sickness. 
These so-called ‘cash sickness compensation’ 
measures are an important issue, even if 
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sometimes lost in the heat and fire generated 
by the ‘socialized medicine’ controversy. 
Sick benefits payable in cash to help re- 
place lost wages constitute that other main 
branch of the broad field of health insurance 
which is apart from the health service 
branch. 


“Health insurance does not, of course, 
insure anyone’s health. You can get just 
as sick with it as without it. Nevertheless, 
it is an appealing phrase which is popular 
with the public, and consequently a field 
due for development. New ideas are appear- 
ing fast, but of particular interest are the 
social security proposals. The impetus for 
a health program under social security, 
either Federal or state, comes perhaps from 
the almost universal need for good health 
and care and for at least some cash income 
during periods of sickness. 


“Health insurance is a complex field. The 
problem involved of providing adequate hos- 
pital and medical care is to a large extent 
entirely separate from the problem of com- 
pensating for wage loss during sickness. 
Both are, in a way, sufficiently alike to 
be classed under one heading, because they 
do represent provision for sick people. 
However, the problem of medical and hos- 
pital care can never get very far away from 
the problem of securing the services of the 
doctors and the hospitals. Compensation 
for wage loss, on the other hand, involved 
very little of the service of the doctor but 
a lot of employer-employee relationship. 
What we need to recognize is that in cash 
sick benefit programs the employed group 
is the natural, and hence proper, unit of 
administration, and that wages and _ sick 
benefits must be closely integrated in each 
company according to the actual conditions 
existing there, rather than to over-all aver- 
age conditions existing throughout some 
broad area such as a whole state.” 


Rhode Island's Experience 


Rhode Island, in 1942, was the first state 
to enact such a law. The program was 
under a state fund monopoly which made 
no provision for private insurance. Benefits 
were to be payable out of a fund composed 
of contributions made by employees, to the 
amount of one per cent of their wages up 
to a maximum of $3,000 annual earnings 
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Benefits under the Rhode Island law began 
to be paid in 1943, in order that the fund 
might accumulate sufficient assets to permit 
such payment. However, financial diffi- 
culties soon became apparent. For example, 
during the second benefit year, from April 1, 
1944, to March 31, 1945, receipts amounted 
to $4,543,942.72. On the other hand, ex- 
penditures amounted to $5,288,666.08, a 
deficit of more than $700,000. Several 
features of the Rhode Island law have been 
said to contribute to this condition. One, 
and possibly the most important, was the 
amendment permitting the payment of so- 
called “cash sickness benefits” in addition 
to workmen’s compensation for injuries 
attributable to the employment. As a result 
of this amendment, an employee frequently 
could receive greater benefits while disabled 
than he could earn while working. Thus, 
the law departed from the fundamental 
concept of providing benefits for disability 
which was not being compensated, in pro- 
viding benefits also for work injuries for 
which compensation was already payable. 
Moreover, while the law apparently was 
designed to supply some means of livelihood 
for people who were unable to work, the 
payment of maternity benefits, often to 
persons who were retiring from the labor 
market, served to aggregate the situation, 
according to reports. The New Jersey 
Commission on Post-War Economic Wel- 
fare, which has made a study of this subject, 
also indicated in its fourth report that 
benefit claims under the Rhode Island law 
run contrary to normal seasonal trends in 
private insurance, being higher in the 
summer than in winter, when sickness is 
generally more prevalent. To remedy this 
situation the rate of contribution in Rhode 
Island had to be raised from one per cent 
to one and one-half per cent, an increase 
of fifty per cent, and a duplication of 
benefits for work injuries was limited to 
ninety per cent of wages. To what extent 
this remedy will prove effective is yet to be 
seen. In the meantime, however, the fund 
was made the beneficiary of a windfall 
through a Congressional enactment which 
Permitted the accumulation of employee 
contributions to unemployment insurance 
funds to be diverted by states where such 
contributions were made, for the payment 
of disability benefits. (See Social Security 
Act Amendments, approved August 10, 


1946.) Thus, the Rhode Island fund was 
placed in the position of receiving some 
$27 million, which constituted the amount 
previously contributed by Rhode Island 
employees to the unemployment insurance 
fund. While immediate financial difficulties 
may thus be relieved, basic difficulties which 
brought about this situation seemingly still 
exist. 


The effect of the Rhode Island law was 
to eliminate, in large measure, the writing 
of accident and health insurance by private 
companies, particularly in the group field, 
even though under such plans benefits in 
excess of those provided under a compul- 
sory law had been furnished. 


California Plan 


The only other state having a law on 
this subject is California. That law, enacted 
in 1946, provides for the creation of a state 
fund, but also for the operation of volun- 
tary plans subject to the approval of the 
administrative authorities. Thus, under 
the California statute, it was possible to 
continue the existing benefit plans if they 
complied, or were made to comply, with 
the requirements of the law. Among those 
requirements is the rather onerous one that 
voluntary plans must furnish benefits in 
excess of those provided by the state fund. 
Because Congress made available for dis- 
ability benefit purposes prior employee 
contributions to the unemployment insur- 
ance fund, no long waiting period was 
necessary before this law was put into 
operation, and benefits became payable on 
December 1, 1946. Despite the handicaps 
placed in the path of voluntary plans, a 
substantial portion of employees covered 
by the law operate under such plans, the 
most recent figure I have available being 
approximately twenty-five per cent, with 
a prospect that this percenfage will be 
increased. However, benefits under the 
California law have been added by an 
amendment enacted in 1947, without a 
corresponding increase in the contributions 
to the state fund by employees, which still 
amount to one per cent of wages. 


It is apparent that the cost of voluntary 
plans, unless benefits substantially greater 
than those specified in the law are provided, 
must approximate the amount of the con- 
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tribution to the state fund. However, the 
state fund has a cushion, already mentioned, 
the benefit of which is not available to 
voluntary plans. If the trend of increased 
benefits continues, it may be questioned 
to what extent the voluntary plan will be 
able to operate. 


It is of further interest that under the 
voluntary plans employees may contribute 
or bear the sole cost of the insurance, 
whereas they may make no such contribu- 
tion with respect to the state fund. 


California also avoided some of the 
difficulties caused in Rhode Island by 
providing that benefits are payable only for 
nonoccupational injuries, so that the law 
does not apply where workmen’s compen- 
sation is payable. 


Malingering 


Would malingering be caused by this new 
plan of providing compulsory sickness 
benefits for illness or accident that is not 
job-connected—an entirely different plan 
from workmen’s compensation, which we 
have had for many years and which does 
protect the worker who suffers job-con- 
nected illness or accident? Some believe 
that only if the system is privately operated 
but publicly supervised, as has been 
proposed in a bill introduced but not 
enacted into law in New Jersey, will the 
sickness benefits plan be properly operated. 


When the California statute was enacted, 
Mr. H. Harold Leavey, vice-president and 
general counsel of the California-Western 
States Life Insurance Company, made the 
following statement: 


“It is clearly recognized that this kind 
of insurance offers extensive opportunities 
for malingering and for ‘chiseling’. It is 
to be hoped that since this social insurance 
measure has been given to organized labor 
in California that they recognize that 
certain responsibilities go with it and that 
the laboring man has more to lose than 
to gain from abuses of the benefits of the 
act, 


“Anyone connected with the field of weekly 
indemnity insurance as handled by private 
carriers recognizes that it is one of the most 
difficult forms of insurance to administer 
because of the inability to precisely or 
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accurately determine when a person in fact 
was unable to work if he simply wanted 
to take a vacation on the insurance money,” 


The actual experience of California and 
Rhode Island has been quite different. It 
is obvious that Rhode Island workers have 
been guilty of malingering. The records 
show that the large number of claims 
presented in Rhode Island in 1945 caused 
the state to demand medical examinations 
of 25,000 claimants. As a result, 10,000 
were denied benefits. On the other hand, 
the California statute provides for claims 
examiners, who make unscheduled visits to 
claimants. California officials say that they 
are keeping malingering to a minimum. 
That state imposes a one per cent payroll 
tax on workers in its state fund, and it is 
reported that only one half of the money 
the state takes in is being paid out in 
benefits. As previously mentioned, one per 
cent was not enough to keep the fund going 
in Rhode Island, in which state it became 
necessary to increase the tax the worker 
pays to one and one-half per cent. Some 
writers, in discussing the California legisla- 
tion, have had this to say: 


“The. values of this California plan lie in 
the freedom of choice given to employer 
and employee to choose their type of dis- 
ability insurance and the opportunity to fit 
the terms of such insurance to the local 
and internal conditions of each individual 
firm and factory. It also affords a chance 
for labor and management to cooperate 
completely in solving the problems of dis- 
ability especially in benefits and claims. 
However, there are many problems, both 
technical and general, in working voluntary 
plans into the California system and time 
alone will reveal how it can be done.” 


Planning and Foresight 


Exhaustive consideration has been de- 
voted to compulsory cash sickness benefit 
plans by the Research Council for 
Economic Security, 105 West Monroe 
Street, Chicago, Illinois. I quote from its 
publication No. 25, issued in September, 
1946: 

“Disability compensation is new in. this 
country. Therefore, the public should con- 
sider the situation completely before taking 
action; all possible plans should be studied 
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carefully both before and after setting up 
a state system. From the past experiences 
of disability compensation benefits the fol- 
lowing tendencies are likely to occur 
whenever a system is set up: recorded 
disability is likely to increase; claims tend 
to increase with higher levels of benefits; 
rate of claims tends to vary inversely with 
changes in employment; the individual’s 
attitudes toward gainful work may change. 
These are real problems. They must be 
forestalled or controlled by wise planning 
of the original state system and by careful 
administration, 


“The features of a desirable state plan are 
several. Jt should not distrub economic 
life radically. It should compensate only 
deserving workers and distribute benefits 
equitably among various kinds of risks and 
classes of beneficiaries. It should be elastic 
by giving opportunity to voluntary and 
cooperative plans on the part of the em- 
ployers and employees. It should put 
considerable of the financial burden upon 
the covered wage earners. It should not 
duplicate other forms of social insurance. 
It should not dampen incentive to useful 
employment.” 


The Chicago Journal of Commerce, on 
June 11, 1947, made this comment: 


“Groups like the Health and Accident 
Underwriters oppose state fund legislation 
on the basis that they are a creeping en- 
croachment against private enterprise in the 
insurance business.” 


This view was emphasized by Mr. J. F. 
Fo!llmann, Jr., manager of the Bureau of 
Personal Accident and Health Under- 
writers: 

“Protection against the hazards of accident 
and sickness has been written by private 
insurers in America for almost one hundred 
years. Its growth in coverage and scope 
has been consistent. Its public service has 
been unquestioned. Hence only to the 
extent that private insurance cannot satisfy 
the public or social demand should legisla- 
tive action be a subject for consideration.” 


New Jersey Considers 


In addition to the existing California 
and Rhode Island statutes, a third plan 
for such insurance has received thorough 


investigation and discussion, at least in one 
state, but as yet has failed to be enacted. The 
New Jersey plan was formulated by the 
New Jersey Commission on Post-War 
Economic Welfare, to which I have already 
referred. Under this plan, employers would 
furnish disability benefits to their em- 
ployees. No state insurance of any type, 
however, would be provided, only private 
insurance or self-insurance being required. 
Such legislation was originally introduced 
in New Jersey in 1946, but did not become 
law. Subsequent to the 1946 action of 
Congress in amending the Social Security 
Act, so that New Jersey had available for 
disability benefits all amounts contributed 
by employees to the state unemployment 
compensation fund, the Governor requested 
the Commission to give further study to 
this problem. In view of the substantial 
funds, estimated at some $183 million, 
which thus became available to the state 
for the payment of disability benefits, the 
Commission issued a supplementary report, 
entitled “Legislative Memorandum,” and 
dated March 31, 1947, recommending the 
creation of a state fund to which this 
money or a part of it could be made 
available. Although private plans would be 
permitted, employees of employers operating 
under such plans would have to continue 
the one half of one per cent contribution 
to the state fund. This feature of the 
proposition, in view of the fact that em- 
ployees insured in the state fund plan were 
to make a one per cent contribution, aroused 
considerable opposition to the measure. 
Other conditions for the operation of pri- 
vate plans contributed to this dissatisfac- 
tion. Many felt that the original proposal 
of the Commission was preferable, and that 
any excess in the unemployment insurance 
fund should result in reduced contributions 
to that fund rather than in diversion of 
these moneys to other purposes. The upshot 
was that no legislation on the subject was 
enacted in New Jersey. Nevertheless, great 
interest in this field is evident in that state, 
as shown by the active participation taken 
in various hearings, by labor interests, the 
New Jersey State Chamber of Commerce, 
the Prudential Insurance Company, the 
Aetna Insurance Company and the Life 
Insurance Association of America. It seems 
likely that some form of such legislation 
will be enacted there in the near future. 
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Challenge to Private Enterprise 


Thus far this year, cash sickness or com- 
pulsory health insurance bills have been 
introduced in sixteen states—Alabama, Ari- 
zona, Connecticut, Illinois, Maryland, Mas- 
sachusetts, Michigan, Minnesota, Montana, 
Nevada, New Hampshire, New Jersey, New 
York, Pennsylvania, Washington and Wis- 
consin—and in Congress. While none of 
these measures was enacted into law, bills 
providing for study commissions were passed 
and approved in California, New York and 
Wisconsin. The subject is still a live and 
exceedingly important one. The following 
comment of general counsel, Mr. H. H. 
Leavey, from whom I have previously quoted 
in discussing California legislation, is worth 
pondering: 


“The bill does offer a very real challenge to 
American private enterprise through private 
disability insurers. Those include not only 
life insurers, but others authorized to write 
disability insurance, including casualty and 
workmen’s compensation insurers. Here op- 
portunity is presented for insurance com- 
panies to demonstrate to the country that 
this type of insurance can be written by pri- 
vate enterprise and written in competition 
with the state. Private carriers must dem- 
onstrate that we do not want only the cream 
of the business and that we can write it on 
the basis that will not leave gaps in coverage. 
“If we do not meet these opportunities 
we can expect that when compulsory dis- 
ability insurance measures are enacted in 
other states private companies will be out 
of opportunities to have any part of the 
business, and if a federal act is pressed to 
enactment we can expect that we will be 
out of this type of insurance on a national 
basis. We can also expect that if we do not 
embrace our opportunities some labor or- 
ganizations will be back again with an 
amendment to eliminate the authorization 
for voluntary or private plans.” 


Crosser Bill 


Mention should be made of an amendment 
to the Federal Railroad Unemployment 
Insurance Act, known as the 
Bill,” 45 USCA, Sections 351 to 363a, 
inclusive. This statute made extensive 
amendments both to this act and to the 
Railroad Retirement Act, among which was 
a provision for disability benefits to rail- 
road employees. The Congressional com- 
mittee to which this measure was referred, 
reported, after extensive hearings and 
detailed study, a measure which did not 
provide any such benefits. This report, 
however, was rejected on the floor of the 
House and the original bill was passed. 
In the Senate the bill also received favorable 
consideration after a section which greatly 
increased the scope of the law had been 
eliminated. It may or may not be a coin- 
cidence that this took place about the time 
that Congress was considering legislation 
to put an end to the railroad strike. In 
1947, a Congressional committee gave 
favorable consideration to an amendment 
to this bill eliminating the disability 
benefits, but it was not enacted. This 
measure is of interest as being the first 
step towards federal legislation providing 
for compulsory disability benefits. 


“Crosser 


Conclusion 


The lawyer today, particularly the one 
who is called upon to advise and act on 
behalf of insurance companies, must become 
increasingly interested in what is being done 
or should be done by law-making bodies, 
and increasingly familiar with enactments 
of the federal Congress and the state legis- 
latures. He must be in a position not only 
to advise his clients how to tread the path 
between legal pitfalls created as a result 
of the S. E. U. A. case, but also, perhaps, to 
help formulate legislation and _ judicial 
thinking in order to make possible the 
continued operation of the industry in the 
public interest. (The End] 


NS 


Federal Reinsurance Corporation Proposed 


Formation of a federal reinsurance corporation to absorb catastrophe and 
excess coverages was suggested recently at the National Association of Insurance 


Agents convention., It is believed 


that 


such a measure would relieve the 


shortage of insuring capacity in the country. 
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AUTOMOBILE GARAGE AND 
SERVICE STATION COVERAGE 


rene offered garage and _ service 
station operators have been in force for 
many years; as a result, numerous forms 
of policies have been scrutinized and con- 
strued by the courts. A rather full dis- 
cussion of many phases of this subject can 
be found in Chapter 188, Volume 7, of 
Appleman on IJ/nsurance, as well as in a 
recent note in 165 A. L. R. 1471. 


There has evolved from past experience, 
however, a type of policy, offered by a 
number of the larger companies, known as 
aconference policy. It might be of interest 
to the practicing attorney, whether he rep- 
resents the insured, his judgment plaintiff 
or the insurance company, to discuss the 
provisions of such a policy and see what 
protection actually is offered the insured. 
Without help from counsel, an inexperi- 
enced assured might have considerable diffi- 
culty determining this for himself. 


The insuring agreements are similar to 

those found in most liability insurance 
policies. They are divided into (1) cover- 
age; (2) defense, settlement and supple- 
mental payments; (3) definition of the 
insured; and (4) policy, period and terri- 
tory. Of these sections, the first, third 
and fourth are of particular interest. 


Coverage 


According to the standard definition, 
coverage constitutes payment, on behalf of 
the insured, of all sums which the insured 
may become obligated to pay by reason of 
the liability imposed upon him by law: in 
the case of bodily injury coverage; payment 
of damages, including damages for loss of 


Lit 
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services and death at any time resulting 
from bodily injuries sustained by any per- 
son or persons; in the case of property 
damage coverage; payment of damages for 
injury or destruction of property, including 
the loss of its use, resulting from accident 
and arising out of such of the operations 
defined in the policy as are indicated by 
specific premium charge or charges in the 
particular items of the declarations. 

Fully to understand this clause, we must 
look immediately for the operations defined 
by the policy, rather than read about “de- 
fense,” “the insured,” etc. 


Definitions of Operations 


Operations are usually divided into four 
parts: (1) automobile dealer or repair shop, 
(2) automobile storage garage or service 
station, (3) private livery (persons) and 
(4) commercial livery (property). This 
article does not deal with the last two 
types. 

(1) The automobile 
dealer or repair shop are defined as the 
“ownership, maintenance, occupation or use 
of the premises herein designated, including 
the public ways immediately adjoining, for 
the purpose of an automobile dealer or 
repair shop, and all operations either on 
the premises or elsewhere which are neces- 
sary or incidental thereto, including repairs 
of automobiles or their parts, and ordinary 
repairs of buildings on the premises and 
the mechanical equipment thereof; and the 
ownership, maintenance or use of any auto- 
mobile for any purpose in connection with 
the above operations and also for pleasure 
use.” 


operations of an 
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(2) The definition of the operations of 
an automobile storage garage or service 
station is substantially the same, except, 
of course, that it states the purpose as 
being that of storage garage or service 
station, and omits coverage for repairs of 
automobiles or their parts. The words 
“ownership” and “maintenance” are omitted 
in the section dealing with the operation 
of automobiles, and coverage is limited to the 
“ase” of any automobile for any purpose. 
The words “for pleasure use” are also 
omitted. These omissions, as shown later, 
are very significant. 

Both coverages appear quite compre- 
hensive on first reading. Usually an assured, 
after reading the provisions feels as though 
he really has broad coverage. If he reads 
a little further, however, to reach the sec- 
tion on exclusions, he will find that this 
is not so. 


Applicable Exclusion Clauses 


The first part of the definition of opera- 
tions we have cited—‘ownership, mainte- 
nance, occupation or use of the premises 
herein designated, including the public ways 
immediately adjoining for the purpose of 

and all operations on the premises 
or elsewhere which are necessary or inci- 
dental thereto and ordinary repairs 
of buildings on the premises and the me- 
chanical equipment thereof’—is cut down 
by an exclusion clause providing that injury 
and destruction caused by the making of 
additions to, structural alterations in, or the 
construction or demolition, in whole or in 
part, of any building, structure, elevator, 
mechanical or hydraulic hoist, is not 
covered. Where repairs end and additions, 
demolitions and structural alterations begin, 
is not easily distinguished and can give rise 
to controversy. Again, we find another 
rather radical cutting-down of the unquali- 
fied words “mechanical equipment” by an 
exclusion clause eliminating coverage for 
injury or destruction caused by the owner- 
ship, maintenance or use of elevators, “or 
by mechanical or hydraulic hoists for rais- 
ing or lowering automobiles or other ma- 
terials from one floor, balcony or platform 
to another.” This language seemingly would 
not exclude a hydraulic hoist used for 
greasing cars in filling stations or garages, 


1 Footnotes appear on page 991. 
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as it does not raise or lower automobiles 
“from one floor, balcony or platform to 
another.” 


What constitutes “public ways immedi- 
ately adjoining,” has had judicial construc- 
tion. In Cristal v. American Casualty Com- 
pany, 107 N. J. L. 394, 153 Atl. 490, the 
court held that such a policy covered an 
accident which occurred on the opposite 
side of the street from the garage and was 
caused by an unattended car moving from 
the garage. 

In considering the words “and all opera- 
tions either on the premises or elsewhere, 
which are necessary or incidental thereto,” 
to which are added, in the case of dealer 
and repair shop coverage, the words “in- 
cluding the repair of automobiles and their 
parts,” it is well to consider at the same 
time the added coverage offered to dealers 
and repair shops for accidents caused by 
“the ownership, maintenance or use of any 
automobile for any purpose in connection 
with the above defined operations and also 
for pleasure use,” and to storage garage and 
service stations for accidents caused by “the 
use of any automobile for any purpose in 
connection with the above defined operations.” 


““Use"’ of Any Automobile 


This is important because a certain type 
of public liability policy (other than the 


particular one here under consideration) 
offered garage and parking lot owners by 
some companies contains a clause excluding 
from coverage accidents caused “by own- 
ership, maintenance or wse of any auto- 
mobile.” Courts have held that the word 
“use,” as thus employed, means use for 
the insured’s own purposes as distinguished 
from use for the purposes of the customer.’ 
Therefore, any operation employing an auto- 
mobile for the benefit of the assured in 
pursuance of his work (even the automo- 
bile of a customer solely in pursuance of 
the insured’s business) is not covered, 
whereas the use of a customer’s car by 
the insured, in pursuance of the customer's 
business, is within the policy. 

Under the policy here under considera- 
tion, the distinction between use for the 
benefit of the and use for the 
benefit of the customer, is no longer im- 
portant because of this added 
This obviously broadens the policy. 


assured 


coverage 


There 
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fore, it is clear that this clause, together 
with the clause dealing with necessary or 
incidental operation elsewhere than on the 
premises, affords coverage to an assured 
repair shop owner or dealer for injuries 
inflicted to personal property of a third 
person during the operation of a customer’s 
car on a trial run,® or to a storage garage 
operator while driving a customer’s car 
in an attempt to dry out the ignition 
system, which had become wet when the 
car was being washed.‘ 


A reading of these clauses, in conjunction 
with the coverage clause dealing with prop- 
erty damage, would lead one to believe that 
injuries to an automobile of the insured’s 
customer, if the car was damaged by the 
insured, his servants or employees, or by 
a third person, were covered by this lan- 
guage. But this is not so, for such policies 
contain a clause excluding coverage for 
property damage to automobiles “owned by, 
rented to, in charge of, or transported by 
the insured.” The courts have enforced this 
exclusion clause in several cases where it 
was restricted to property damage. 


It was thus held in Clark Motor Company 
v. Uniied Pacific Insurance Company, [18 
CCH AutomosiLe CAsEs 697], 172 Ore. 145, 
139 P. (2d) 570, where a customer’s car 
was overturned and damaged while being 
towed to the assured’s garage; Root Motor 
Company v. Massachusetts Bonding & Insur- 
ance Company, 187 Minn. 559, 246 N. W. 118, 
where a customer’s car was damaged while 
being driven by the insured’s employee from 
the customer’s home to the insured’s garage; 
State Automobile Muiual Insurance Company 
v. Connable Joest, Inc. [2 CCH AuTOMOSILE 
Caszs 962], 174 Tenn. 377, 125 S. W. (2d) 490, 
where a car fell off an elevated hoist in the as- 
sured’s service station. A somewhat more dif- 
ficult question was presented in Parry v. Mary- 
land Casualty Company, 228 App. Div. 393, 240 
N. Y. S. 105, where an automobile which 
was being towed by the assured garage 
owner’s servant but steered by the auto- 
mobile owner’s servant, ran into a pole. 
The court, although recognizing the validity 
of the exclusion clause, held that the insur- 
ance company failed to carry the burden of 
Proving that the car being towed was in 
the custody and under the responsibility 
of the assured at the time of the collision. 
This exception, expressed in the foregoing 
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cases, applies both to dealer and repair 
shop coverage as well as to storage and 
service station covcrage. 


Articles for Repair Work 


Although the newer policies now exclude 
only damages to property “owned by, 
rented to, in charge of, or transported by 
the insured,” what happens if a personal 
injury claim is asserted against the assured 
because of some defect in the property 
sold by him, or because of the omission, 
or the faulty doing, of work on a customer’s 
automobile? Is the assured covered under 
such a policy? If he is an automobile 
storage garage or service station operator, 
he will not be covered “for the possession, 
consumption or use, elsewhere than upon 
the premises herein designated of any article 
manufactured, sold or distributed by the 
insured.” Thus reads the exclusion clause.* 
This territorial limitation does not usually 
apply to dealers or repair shop operators,°® 
to whom coverage appears to be afforded. 


Contractual Assumption of Liability 


But whether the assured is a dealer or 
a repair shop, storage garage or service 
station operator, such policy contains a 
clause excluding the policy operation for 
any liability assumed by the insured under 
any contract or agreement. Thus, it may 
depend upon the theory under which plain- 
tiff proceeds, as to whether an insured 
dealer or repair shop owner, who is cov- 
ered for repairs to automobiles, irrespective 
of where the accident occurs, is covered 
or not. If the plaintiff can proceed in 
tort, coverage may be had; if he can 
proceed only in contract, it has been held 
that there is no coverage. 


Thus, in Smith Motors v. New Amsterdam 
Casualty Company, 143 Neb. 815, 11 N. W. 
(2d) 73, the plaintiff recovered judgment 
against the insured for breach of an oral 
warranty that the glass windshield in an 
automobile sold her by the insured was 
of shatterproof glass, whereas in fact it 
was not and, consequently, she was cut 
by flying glass in an accident. When she 
sought to hold the insurance company under 
its policy, the court held that the above 
exception relieved the insurance company. 
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The court said that whether or not the 
plaintiff could have waived the contract 
and sued in tort, was immaterial, the deter- 
mining factor being that she sought to 
recover, and did recover, on contract. Choice 
of remedy, therefore, where it exists, is 
quite important. In O'Toole v. Empire 
Motors, 181 Wash. 130, 42 P. (2d) 10, the 
plaintiff, having recovered a judgment against 
an assured auto repair company for personal 
injuries occasioned through negligence in 
making or in failing to make repairs to 
a steering wheel, was permitted to recover 
also against the insurer, the court holding 
that recovery in the principal action had 
been for negligence and not under contract. 

A large part of case law construing this 
type of policy has arisen with reference 
to that part of the definition of operations 
which extends coverage to “ownership, 
maintenance or use of any automobile for 
any purpose in connection with the above 
defined operations, and also for pleasure 
use,” the language applicable to dealers 
and repair shop coverage, and “the use of 
any automobile for purposes in connection 
with the above defined operations,” the 
language applicable to storage garage and 
service station coverage. Again, although 
on the first reading the language seems 
broad and the coverage substantial, we find 
this language greatly cut down by exclu- 
sion clauses. 


Use of Automobiles 
for Certain Purposes 


Exclusions (which, unless specifically 
noted, apply to automobile dealers and 
repair shops, as well as to storage garages 
and service stations), usually provide against 
the use of an automobile as a public or 
livery conveyance, or for carrying property 
of others for a charge, or while rented 
under contract or leased. These exclusions 
should be anticipated by operators, as such 
operations obviously increase the risk a 
great deal. Litigation as to this clause 
has arisen rather recently. Thus, although 
prior to the accident the insured’s auto- 
mobile was engaged in transporting persons 
for hire, he was held covered by his policy 
when his employee, having discharged his 
passengers, injured a person after backing 
the car onto a parking lot adjoining the 
garage." 


Any automobile owned or hired by the 
insured as a haulaway for the conveyance 
of automobiles, or used for the wholesale 
or retail delivery of fuel oil or the whole- 
sale delivery of gasoline, is excluded. The 
exception of “haulaways” appears to mean 
large transport trucks on which cars are 
loaded and carried from the manufacturer 
or distributor to the dealer. This exclusion 
is limited to dealer and repair shop cover- 
age; obviously, however, it also applies to 
storage garage and filling station policies 
as no coverage whatever is afforded them, 


Ownership Limitation 


Nor is coverage of dealers and repair 
shops afforded under this definition if the 
assured is a partnership and if the auto- 
mobile is individually owned by the partner 
operating the automobile or by any other 
partner (as distinguished from partnership 
ownership), or by a member of the family 
of any partner. Coverage is also withheld 
from the insured, if he is an individual 
and if the automobile is owned by a mem- 
ber of his family. The exclusion of a 
partner-owned car is re-emphasized by a 
specific provision under the definitions ex- 
cluding from coverage automobiles owned 
by the insured or any partner, 


‘Pleasure Use”’ Limitation 


How far is coverage afforded the insured 
dealer or repair shop operator when an 
automobile is owned, maintained or used 
“for pleasure use,” as provided in_ this 
definition of coverage? On the _ surface, 
this would seem broad, and certainly would 
seem to cover the insured under any cir- 
cumstances while he was operating the 
machine for pleasure, though an employee 
of the insured using the insured’s car for 
a frolic or pleasure trip of his own, not 
related or incidental to the transaction of 
the employer’s business, has been held not 
to be covered. But even the insured’s 
coverage is limited by an exclusion clause 
providing non-coverage for “ownership, 
maintenance or use for pleasure purposes 
of any automobile not owned by or in 
charge of the named insured for use prin- 
cipally in said operations” (referring to the 
definition of the automobile dealer or repaif 
shop). When during a slack period a 
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partner went, in a car belonging to the 
partnership, to seek work in another state; with 
the understanding that he would return 
when needed in the partnership garage 
business, and in the other state the car 
belonging to the partnership was involved 
in an accident while operated by the part- 
ner’s wife, with his consent, he was held 
not covered.” 


Questions have arisen as to what is meant 
by the word “ownership” in this “definition 
of operations” clause of dealers and repair 
shops. It has been held that although a 
certificate of title had not as yet been issued 
for a car, vet, if entire control and posses- 
sion had been transferred to a purchaser, 
the operation of the car by the purchaser 
was not covered by the policy.” 


Injuries to Insured’s Employees 


Exclusion clauses eliminating from cover- 
age injuries to employees while they are 
engaged in insured’s business, which ordi 
narily are covered by employers’ liability 
policies or come within workmen’s com- 
pensation laws, are found in such policies 
covering both dealers and repair shops as 
well as storage garages and filling stations, 
and are common in most forms of liability 
policies issued to insureds who have employees. 


Exclusion Clause 


As heretofore stated, a distinction is 
made in these policies between dealer and 
repair shop coverage on the one hand, and 
storage garage and service station coverage 
on the other, in so far as ownership and 
maintenance of the automobiles covered are 
concerned. The language of the definition 
of operations of the first uses the words 
“ownership, maintenance or use of any 
automobile for any purpose, in connection 
with the above defined operations, and also 
for pleasure use.” The language covering 
the second omits the words “ownership,” 
“maintenance”, and “also for pleasure use,” 
when dealing with automobile coverage, so 
that it reads “the use of any automobile 
for any purpose in connection with the 
above defined operations.” Only a careful 
reading discloses this difference, particularly 
as to “ownership” and “maintenance.” Ordi- 
narily there is, however, a specific exclusion 
clause applicable to storage garage and 


service station coverage excluding “any 
automobile owned, hired, or registered by 
the named insured or by a partner thereof, 
if the named insured is a_ partnership.” 
Thus, only when an automobile not owned, 
hired or registered by the insured or by 
the insured’s partner, is involved in an 
accident, is coverage afforded to a storage 
garage or filling station operator. This is 
a substantial reduction of the apparent cov- 
erage set forth in the definition, namely, 
“the use of any automobile for any pur- 
pose in connection with the above definitions.” 


Having been led through a rather lengthy 
maze of definitions of operations and exclu- 
sions, and their construction by the courts, 
to find out as best we could what the 
coverage for personal injuries, death and 
property damage really means, let us return 
to the insuring agreement and read a bit 
further to see who is the “insured” under 
what remains of the policy. 


‘‘Insured’’ Defined 


The “insured” is defined under these 
policies as follows: 


“The unqualified word ‘insured,’ wherever 
used, includes not only the named insured, 
but also any partner thereof, if the named 
insured is a partnership, or any executive 
officer thereof, if the named insured is a 
corporation, provided such partner or offi- 
cer is active in the declared operations. 
The provisions of this paragraph do not 
apply: (a) to any partner of the named 
insured, with respect to bodily injury to 
or death of any partner; (b) to any execu- 
tive officer of the named insured with re- 
spect to any action brought against such 
officer because of bodily injury to or death 
of another employee of the named insured 
in the course of such employment; (c) 
to any exccutive officer with respect to any 
automobile owned by such officer, or by 
any executive officer of the named insured, 
or by a member of the family of any such 
person.” 


This constitutes a considerable limitation 
for a partner or officer of a corporation 
who, having injured another partner or 
employee of the corporate insured, through 
the operation of an automobile belonging 
to the partnership or the corporation, will 
find himself not covered, and perhaps also not 
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covered under the personal policy on his 
own car, which, although broad enough to 
cover him while driving another’s car, 
may contain an exception as to automo- 
biles furnished him by his employer or a 
partner. The exclusion of coverage for an 
accident caused by an executive while oper- 
ating his own automobile or that of a 
member of his family—but not necessarily 
while operating that of another executive— 
ought to be anticipated. 

Incidentally, such policies, as stated be- 
fore, contain under “exclusions” as well as 
under “definitions” a provision excluding 
the coverage of a partner while operating 
his own car, his partner’s car, or a car of 
the member of the family of any such 
person, and also the coverage of an indi- 
vidual insured while operating an automo- 
bile owned by a member of his family. 


Obviously, coverage is not extended per- 
sonally to any employee of less than execu- 
tive rank. Nor is coverage cxtended to a 
prospective purchaser who, while testing 
out an automobile, unaccompanied by the 
assured or anyone in the assured’s employ, 
negligently injures his own guest, there 
being no showing that the named assured 
would be liable." An errand boy who was 
driving his employer’s automobile for pleasure 
purposes only was also excluded from 
coverage. 

What effect does a subsequent clause in 
such policies dealing with the premium 
rate based upon earnings of employees and 
officers have on coverage? Does this en- 
large the coverage so as to extend to an 
employee personal coverage for an accident 
inflicted by him while driving the insured’s 
car, though recovery could not be had 
against the insured because it was being 
used by the employee purely for pleasure 
purposes? 

This has been answered in the negative 
in Schmuercr v. Mercer (10 CCH AUTOMOBILE 
Cases 1148], 67 S. D. 639, 297 N. W. 682. 
But the inclusion or exclusion of a_par- 
ticular employee’s earnings in fixing the 
premium, determines whether or not the in- 
sured is covered for the acts of that employee. 
Thus, the insured was held covered by 
virtue of the premium rate provision, which 
specifically included compensation paid for 
piecework, for an accident that occurred 
while an automobile which had been re- 
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possessed by the assured’s agent, who was 
paid on a piecework basis for each of fre- 
quent repossessions, was being returned to 
the assured by an associate of the agent 


Territory 


Questions are frequently presented as to 
whether a named insured is covered if he 
opens a branch without paying an additional 
premium. Policies usually provide under 
“declarations” a statement of the location 
of insured’s premises. In spite of this, 
in several cases the insured attempted to 
claim coverage for operations arising out 
of the operation of a branch, claiming that 
the provision of the insuring agreement 
covering him while within the limits of 
the United States extended coverage to these 
operations. This met with no success.” 

We shall not deal here with the effect 
of compulsory liability legislation on the 
terms of this type of policy, but the follow- 
ing footnote will give a lead to cases along 
this line.” 


Conclusion 


From all the foregoing, I believe it is 
fair to conclude that the coverage of the in- 
sured for accidents occurring on his premises 
is reasonably broad as long as the operation 
of an automobile is not involved. Excep- 
tions as to elevators, alterations, construc- 
tion, demolition of buildings, ete., are not 
unusual in policies insuring premises. Ordi- 
narily an additional premium is charged 
for this coverage. 

s to coverage elsewhere or for the 
operation of automobiles, the policy is much 
more limited. This limitation as to the 
operation of automobiles is probably ex- 
plained by the fact that where coverage 
is not afforded by this policy, the insurance 
company presumes that it is afforded by 
other policies which owners of automobiles 
other than the named insured usually carry. 
In other words, it is meant more as supple- 
mentary automobile insurance. Unfortunately, 
in states where compulsory insurance is not 
in force, the assumption of other coverage 
is dangerous; and the attorney called upon 
by a client holding the type of policy here 
discussed will do well to inquire of the 
assured what additional insurance is carried 
by others in the business on cars owned 
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by them individually, in order to see where 
they fit into the entire insurance picture of 
the client. 

[The author has advised us that the National 
Bureau of Casualty & Surety Underwriters 


Mr. Lucas is a member of the St. Louis firm of Sullivan, Finley & Lucas. 


has informed him that a new form of garage 
and service Station liability policy is being 
drafted, which will meet most of the objections 
raised to the policy under discussion above.] 


[The End] 


His practice is 


confined to problems of international as well as insurance law. 


FOOTNOTES 


‘Where a garage policy excluding coverage 
of automobiles ‘‘owned or used’? by the assured 
or by any of his employees in charge of such 
vehicle, the word ‘‘used’’ was construed by the 
Mississippi Supreme Court in Maryland Casualty 
Company v. Reckham, 163 Miss. 836, 143 So. 886, 
to mean use by the assured or his employees for 
the assured’s own purpose and not for that of a 
customer, so that the assured was covered for 
an accident which occurred while a customer's 
car was being taken on atrial run. 

In Challis v. Commercial Standard Insurance 
Company, 69 N. E. (2d) 178 (Ind., 1946), the 
specific language was ‘‘caused by the ownership, 
maintenance or use of a vehicle of any descrip- 
tion.’"” It was held, under an exclusion clause 
reading ‘‘The company shall not be liable for 
or on account of any claim alleging such injuries 
and/or death caused by the ownership, 
maintenance or use of a vehicle of any descrip- 
tion,’ that the words ‘‘use of a vehicle’’ should 
be construed as use for the insured’s own pur- 
pose and not for that of his customers, so that 
the insured was covered for a personal injury 
inflicted by his own employee in moving a cus- 
tomer’s car from one lot to another in the course 
of regular work. The court stated that any other 
construction would defeat the purpose of in- 
demnification, for which the policy was issued. 
Nor did moving the car constitute ‘‘mainte- 
nance.’’ For a similar construction of the words 
“use of,"’ see Maryland Casualty Company v. 
Beckham, supra. 

* See cases under footnote 1. 

§' Kenner v. Century Indemnity Company, 67 
N. E. (2d) 769; 165 A. L. R. 1463. 

‘Maryland Casualty Company v. 
supra. 

> Hultquist v. Novak, 202 Minn. 352, 278 N. W. 
524, holding no coverage for the burning of a 
child on whose clothes a filling station operator 
had spilled some gasoline, which did not ignite 
until the boy was two blocks away from the 
filling station. 

®* For a somewhat similar limitation in a deal- 
er’s or repair shop's policy, see Workmen v. 
Republic Mutual Insurance Company [21 CCH 
Automobile Cases 192], 144 Ohio St. 37, 56 N. E. 
(2d) 190, in which it was held that there was no 
coverage for negligent work if the accident oc- 
curred away from the premises. 

‘Sidebottom v. American Surety Company [16 
CCH Automobile Cases 277], 131 F. (2d) 718. 

‘Barrett v. Employers’ Liability 
Corporation, Ltd. [10 CCH Automobile Cases 
858], 118 F. (2d) 799; Slattery v. Merchants 
Muiual Casualty Company [4 CCH Automobile 
Cases 158], 125 Conn. 507, 7 A. (2d) 383. Travel- 
ers Insurance Company v. Marcoux {11 CCH Au- 


Beckham, 


Assurance 


GARAGE COVERAGE 


tomobile Cases 1013] 21 A. (2d) 161 (NH) (car 
used by daughter of salesman on pleasure trip 
though she intended to return car to garage for 
father). 

Schmierer v. Mercer [10 CCH Automobile Cases 
1148], 67 S. D. 639, 297 N. W. 682. For an al- 
leged, but not proved, mixed purpose of business 
and pleasure, see Macs v. Harvey, 200 La. 736, 
8 So. (2d) 83, and Barrett v. Employer’s, 
suovra, 

® Hardware Mutual Casualty Company v. 
Wendlinger [21 CCH Automobile Cases 1200], 
146 F. (2d) 984, cert. denied [22 CCH Automo- 
bile Cases 887] 324 U. S. 882: Coffey v. Gayton, 
{2 CCH Automobile Cases 640], 136 Me. 141, 4 
Atl. (2d) 97 

©” Workmen v. 
Company, supra. 

"u Greham v. American Employers Insurance 
Company, 171 So. 471 (La. App.); Massony v. 
Truett Nash Motor Company, 177 So. 829 (La. 
App.). 

12 Wylie v. Mountain Motors, Inc., 126 W. Va. 
205; 27S. E. (2d) 494. 

13 General Finance Company v. Pennsylvania 
Threshermen & Farmers’ Mutual Casualty In- 
surance Company [19 CCH Automobile Cases 
665], 348 Pa. 358; 35 Atl. (2d) 409. See also 
Continental Casualty Company v. Carver, 91 Col. 
188, 14 P. (2d) 181, for an interesting case in- 
volving non-coverage of an insured while one of 
its demonstrators was being driven for demon- 
stration purposes by the agent of another dealer 
with whom the former was negotiating to take 
over the insured’s business. 

4 Hardware Mutual Casualty Company v. Hig- 
gason [5 CCH Automobile Cases 828], 175 Tenn. 
357, 134 S. W. (2d) 169; United States Fire & 
Guaranty Company v. Baldwin Motor Company, 
34 S. W. (2d) 815 (Tex. App.); Lavine v. In- 
demnity Insurance Company, 260 N. Y. 399, 183 
N. E. 897; Keystone Club Casualty Company v. 
Mauro, 91 P. L. J. 73 (Pa.). 

1 Newton v. Employers Liability Asswrance 
Corporation, Ltd. [5 CCH Automobile Cases 
200], 107 F. (2d) 164 (CCA-4, 1939); Sears v. 
Maryland Casualty Company [12 CCH Automo- 
bile Cases 504], 220 N. C. 9, 16 S. E. (2d) 419; 
Maxey v. American Casualty Company [16 CCH 
Automobile Cases 523], 180 Va. 285, 23S. E. (2d) 
221 (1942); Mauel v. Wisconsin Auto Insurance 
Company, 211 Wis. 230, 248 N. W. 121 (1933); 
Paine v. Finkler Motor Company, 220 Wis. 9, 264 
N. W. 477 (1936); Ederer v. Milwaukee Auto In- 
surance Company, 220 Wis. 635, 265 N. W. 694 
(1936); Culver v. Webb [19 CCH Automobile 
Cases 786], 224 Wis. 478, 12 N. W. (2d) 731 
(1944); Venner v. Century Indemnity Company, 
67 N. E. (2d) 769, 165 A. L. R. 1463 (Mass., 1946). 
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EXPERT MEDICAL OPINION 
in AUTOMOBILE DAMAGE CASES 


| URING 1946, over forty million car 

drivers were involved in accidents that 
injured over 1,300,000 and killed nearly 
34,000 persons. In prior years more persons 
were injured and killed than in 1946, ac- 
cording to the Traveler’s Insurance Com- 
pany. As a result, our courts are con- 
gested with the trial of automobile cases. 
In such trials three main questions arise; 
first, whose negligence was the cause of 
the accident; second, was the accident the 
cause of the death or the permanent 
disability; and third, what sum will reason- 
ably compensate the injured person or his 
estate. The bench and bar are confronted 
with many puzzling medical problems which 
can be anwered only by members of the 
medical profession. Expert medical opinion 
evidence is, therefore, of supreme importance 
to the injured persons who seek to prove 
their full damages and to the defendants 
who, in reliance thereon, pay out annually 
huge sums of money in settlement or in 
satisfaction of judgments. The amount of 
jury verdicts is constantly on the increase. 
We frequently hear of verdicts running from 
$25,000 to $75,000. Recently, an Illinois 
federal court sustained a jury award of 
$50,000 to a truck driver for the loss of 
the sight of one eye. 


We expect a substantial increase in per- 
sonal injury and death claims because 
many states have adopted the Uniform 
Financial Responsibility Law, which is 
practically compulsory automobile insur- 
ance for drivers and owners, plus the fur- 
ther fact that there will be more cars 
in operation than ever before. 


Honest claims cause no particular prob 
lem. Honest claimants are entitled to fair 
and reasonable compensation. Individuals, 
corporations and insurance companies have 
accorded such claimants fairness, as evi- 
denced by the payment of many, many 
millions of dollars annually in the settle- 
ment of claims. Out of such car accidents 
arise many claims that are grossly exagger- 
ated, fictitious or fraudulent. We find it 
most difficult in court satisfactorily to ex- 
pose the grossly exaggerated or built-up 
claim, and equally difficult to defeat the 
fictitious or fraudulent claim, when they 
are supported by apparently reputable 
medical witnesses, 


Divergent Medical Opinions 
Attacked 


It is not our intention to condemn the 
medical profession as a class because dif- 
ferences of opinion arise in the trial of 
cases. Physicians may rightly differ in 
their conclusions because of a difference 
in diagnosis or in the choice of procedure 
in the reduction of fractures. Medical men 
may honestly differ in their opinions just 
as men may honestly differ in investing 
their money by buying common. stocks 
the same day that others are selling. Never- 
theless, the fact is well known that too 
frequently medical witnesses are so far 
apart in opinions based upon the same facts 
and observations that their opinions be- 
come shocking and ridiculous. The Wis- 
consin Supreme Court, in Kramer v. Chicago 
& Milwaukee Electric Railway Company, 
179 Wis. 453, 190 N. W. 907, sharply crit- 
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icized the medical witnesses because their 
opinions were so diametrically opposed when 
there was no reasonable basis for such 
wide differences: 


“Such differences of opinion are not un- 
usual occurrences in the trial of the law 
suit but rather constitute the rule. <A 
due appreciation of the functions of a 
medical expert as a witness in the trial 
of a case like the instant case would 
seem to require greater harmony in the 
opinions. When the expert is sworn as 
a witness he has but one duty to perform, 
and that is to tell the truth, the whole 
truth and nothing but the truth; he is 
not in any sense an advocate.” 


The Wisconsin Medical Journal, in an 
editorial, dated August, 1936, complained 
that each side in a law suit could obtain 
“with equal ease” competent medical testi- 
mony to give exactly the opposite findings 
and conclusions and that this “not only 
nullifies the testimony, but makes a futile 
gesture and more or less of a farce of the 
procedure and permits at times a suspicion 
as to the integrity of some of the physicians 
involved. That state of affairs is most 
undesirable to the medical profession if not 
to the public or to the legal profession.” 


In that same August issue a well-known 
Wisconsin medical expert set up a code 
of high standards for medical witnesses 
that we shall hereafter discuss. 


Both Jones and Wigmore in their works 
On Evidence have attributed the wide dif- 
ferences in opinions without reasonable 
basis for such divergence to two factors: 
(1) that medical witnesses become advo- 
cates; and (2) that their judgments are 
swayed by the dependence of the amount 
of the fee to be paid upon their skill as 
Witnesses or upon the final results of the 
trial. 


Dr. Arthur E. Hertzler, in his book, 
The Horse and Buggy Doctor took the 
lawyers to task and placed a part of the 
blame upon them when he said: “TI learned 
that the game is to cause you to swear 
that you will tell the truth, the whole 
truth and nothing but the truth and the 
lawyers battled to see to it that you did 
not do either [sic] of the three things you 
were under oath to do.” Again he said: “At 
the same time you cannot blame them, 


TOUTE eee 


for there seem to be doctors available for 
testifying to anything a lawyer may wish 
them to do.” 


Model Code 


All of us are aware that the present system 
needs overhauling. Many reforms have been 
proposed. Among them are the rules on 
expert opinion evidence promulgated in 
1942 by the American Law Institute’s Com- 
mittee on Evidence in the publication of 
the Model Code of Evidence. This com- 
mittee, composed of lawyers and jurists 
of nation-wide distinction, claimed that 
the situation warranted reforms. Among 
other measures, the committee proposed 
(1) that the court be given power to 
appoint a medical expert upon its own 
selection or upon the nomination of the 
parties; (2) that a party calling an expert 
witness be required to notify the court 
and opposing party of his name and 
address; (3) that every expert witness 
be required to examine the injured per- 
scn at a fixed time and place and to pre- 
pare and file with the clerk of the court 
a written report of his examination find- 
ings and conclusions, under oath; (4) that 
prior to the trial two or more of the 
expert witnesses confer with a view of 
filing an agreed report with the clerk; (5) 
that the court-appointed expert’s report be 
read in evidence subject to cross-examina- 
tion; and (6) that the court’s expert be 
paid by the parties. 


Misused Hypothetical Question 


Another rule was proposed to do away 
with hypothetical questions, of which the 
committee said, “But in practice it has been 
so grossly abused as to be almost a scandal.” 
Mr. Wigmore, in his work On Evidence 
(Third Edition, Volume II, Section 686), 
states: “The hypothetical question, misused 
by the clumsy and abused by the clever, 
has in practice led to intolerable obstruction 
of truth.” In theory the proposed rules 
are excellent. They have received support 
from text writers—notably from Mr. Wig- 
more—and from some members of the bar. 
In Wisconsin, the proposals have met stern 
objections from members of the judiciary, 
of the legal and of the medical profession. 
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We know of no state in the Union except 
South Dakota that has empowered trial 
courts to appoint independent medical ex- 
aminers in personal injury cases. Judges 
are opposed to accepting the responsibility 
of appointing medical experts because they 
are too busy to analyze their qualifications 
and, further, do not feel competent to pass 
upon them when so many physicians are 
engaged in specialized lines. At the county 
seat in rural communities, where there are 
only a few practitioners, the court will be 
handicapped in selecting an expert after 
the parties to the suit have picked the best 
men. The appointment of a medical expert 
by the court will create in the minds of 
the jury a belief that this witness has 
superior knowledge and is better able to 
testify to the unbiased truth than any of 
the experts called by the parties. On the 
contrary, the experts called by the parties 
may be far superior in experiénce and ability. 
There is the further danger that with no 
one present to guide him as to what con- 
stitutes admissible evidence, the report .of 
the court’s expert, when offered in evidence, 
may contain findings and conclusions based 
in part upon possibilities, conjecture and 
speculation. 


Willard Bartlet, a Justice of the Supreme 
Court of New York, has said (34 American 
Law Review 1, at page 8): 

“A man may be a good judge of law 
and a poor judge of doctors. I should 
be sorry to have to be treated by the 
physicians of several able Judges whom 
I have known in past years, and yet, 
IT am certain that in each case his physi- 
cian would have been the first either of 
these Judges would select for any official 
medico-legal preferment within his power 
to bestow. I believe that justice in 
the United States is generally and well 
administered, but such a thing is con- 
ceivable as that a Judge might unwit- 
tingly appoint incompetent official experts 
who are anything but the best element 
in the medical profession.” 


In the Connecticut Bar Journal, for July 
1936, we find the statement of Thomas 
T. Murdock, M. D. (at page 174): 


“With all due deference to the honesty, 
ability and judgment of our courts, I 
do not believe that Judges are trained 
or equipped to separate or accept expert 


testimony or to select experts. I do not 
believe this is an unfair criticism of our 
Judges.” 


Need for Reform 


If we reject the Model Code on Expert 
Evidence, the question of what we shall 
do to remove existing evils logically presents 
itself. Looking at the matter broadly, | 
believe that the need for reform probably 
is not as great as asserted by some writers 
and critics; nor do I believe that the 
hypothetical question should be abolished. 
Mr. Wigmore, in the Third Edition, On 
Evidence, Volume II, page 645, states: 


“But it does not appear that the pro- 
fessional man is more biased or is more 
corrupt than the ordinary lay witness. 
It is merely that his bias or pecuniary 
subserviency, when it is discovered, is a 
more marked and unpleasant contrast 
with an ideal of impartiality and trust- 
worthiness which is naturally associated 
with abstract scientific truth.” 


In more than half of the personal injury 
cases tried in recent vears in Wisconsin, 
no medical expert witnesses were called by 
the defendants. The reason is that if doc- 
tors state the claimant’s condition, prog- 
nosis and disabilities frankly and fairly, no 
experienced lawyer will offer contradictory 
medical evidence, We make no complaints 
of the trials where medical experts right- 
fully and honestly differ on questions such 
as whether or not the trauma aggravated 
a pre-existing disease to such a degree as 
to be responsible for the then existing disa- 
bilities. The questionable and hotly con- 
tested cases which become a battle of 
experts are the cases that lead jurors astray, 
arouse criticism and call for reforms. Jurors, 
usually being ignorant of medical science, 
are unable to distinguish between the clever 
and unreliable witness who, for a large fee, 
is willing to distort the facts and medical 
theories, and to present a positive opinion, 
and the honest, conscientious expert who 
sticks to the truth and will not be positive 
where that is an impossibility. Hence, it 
is not surprising that expert opinion evi- 
dence produces a miscarriage of justice in 
a certain percentage of cases. 
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Ten Cardinal Rules 


What are we to do about the problem? 
Frankly, while I have thought about it for 
years, I have no cure-all remedy. The only 
remedy I can suggest is to improve the 
present standards through cooperation of 
bar associations with medical societies and 
the courts. This is being done in Wisconsin. 
A well-known Wisconsin medical expert 
has laid down ten cardinal rules for the 
medical profession. These are the most 
salient points he advances: (a) Examine 
your case thoroughly. Know your facts 
thoroughly. They must be incontrovertible. 
The opinion you form from these facts is 
your own, but must be arrived at honestly. 
(b) Forget your Latin medical terms. (c) 
Stick to the unvarnished truth. (d) Do 
not become partisan. (e) Do not advise or 
consult with the attorney in the court 
room. (f) Answer truthfully any question 
put to you on cross-examination. (g) Do 
not testify in a field in which you are not 
qualified. (h) Maintain your dignity and 
do not allow any attorney to arouse your 
anger. (i) If you don’t know, say so. 
(j) Finally, “remember that your value as 
an expert witness will last only as long as 
your integrity is unassailable.” (Wisconsin 
Medical Journal, August, 1936.) If this 
code were observed by every medical witness, 
there would be no more occasion for ques- 
tioning the integrity of the experts than 
there is of questioning the integrity of the 
judges of our Supreme Courts who arrive 
at different opinions in deciding a case. I 
know many able physicians who follow this 
code and have won the 
bench and the bar. 


respect of the 


Minnesota Plan 


State Medical Associa- 
tion has recognized the need for reform. 
In cooperation with the Minnesota State 
Bar Association, it has worked out a plan 
whereby the trial judge, the attorney or 
the opposing physician may submit to the 
medical testimony committee of the State 
Medical Association a brief statement out- 
lining the complaint if they feel a medical 
witness conscientiously deviated from the 
truth, Thereupon the medical committee 
is furnished or, at its own expense, procures 


The Minnesota 


MEDICAL OPINION 


a copy of the entire testimony of the trial 
in court or the hearing before the In- 
dustrial Commission. Various specialists 
of the Medical Association have agreed to 
appear before the medical committee to 
express their opinions regarding the testi- 
mony in question. (See Minnesota Medi- 
cine, February, 1945.) Up to the present, 
ten complaints have been submitted. Four 
were dismissed because reasonable grounds 
did exist justifying a difference in opinions; 
four received a warning; two complaints 
were referred to the State Board of Medical 
Examiners for disciplinary action. The 
important point is that this facility will 
tend to discourage materially the giving 
of grossly overstated and extravagant opin- 
ions. 


Reform Legislation Recommended 


To the credit of the lawyers throughout 
the nation, it can be said that during the 
last ten years or so they have been re- 
sponsible for the enactment of many bene- 
ficial revisions and reforms of our statutes 
in the handling of personal injury cases. 
In Wisconsin, and, I believe, in a majority 
of the states, a discovery or an adverse 
examination of the claimant may be con- 
ducted prior to trial, and inspection may 
be made of X-ray photographs, hospital rec- 
ords and any other written statements per- 
taining to the injury. Likewise a compulsory 
medical examination may be ordered by the 
court, so that experts of the parties’ own 
choosing may have an opportunity to make 
their own clinical findings for the purpose of 
checking the complaints of the injured. In- 
spection of hospital records, other writings 
and X-rays and medical examinations of 
claimants have been very strong factors in 
eliminating surprise testimony and in reduc- 
ing the hazard of miscarriage of justice 
through false or highly erroneous medical 
opinions. We recommend enactment of sim- 
ilar enabling legislation in other states. 


Better Rules of Evidence 


We need not wait for legislative reform. 
In our appearances before the courts we 
can press for better rules of evidence. An 
important question that arises with great 
frequency is: What caused the disability 
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or the death? The question of causation, 
when put to the expert, should be limited 
to an opinion based on reasonable certain- 
ties, or at least reasonable probabilities. 
Otherwise, there will be no_ substantial 
evidence to support an affirmative finding 
or causation, Here are illustrative cases 
that are likely to arise again. Was the 
automobile accident the cause of the cancer 
of the breast that appeared three months 
later in the case of Bruins v. Brandon 
Canning Company, 216 Wis. 387, 257 N. W. 
35? The record showed very thin evidence 
of more than a scratch on the breast. The 
jury found that the cancer was the natural 
and probable result, but on appeal judg- 
ment was reversed and a new trial ordered. 
The court suggested that the question 
should be: “Was the accident the cause?” 
Was the car accident the cause of the 
coronary occlusion that appeared two 
months later in the case of Jorgenson v. 
Hillestad, 250 Wis. 592, 27 N. W. (2d) 709? 
The Supreme Court sustained the jury 
finding that the car accident was the cause. 
In such or similar cases the expert in 
testifying should be required to base his 
opinion upon reasonable certainties. If he 
cannot give such an opinion, he should 
be required to state his reasons and there- 
after be limited to the basis of reasonable 
probabilities. Application of this recom- 
mendation works no hardship to either party. 
Most certainly a plaintiff with a worthy 
case should not be defeated because a 
cunning defense witness may give an opin- 
ion based on conjecture and generalities. 
There are court decisions expressing oppo- 
site views that it is not necessary to con- 
fine opinion evidence to such a high degree 
of certainty, and that the experts may 
testify to mere probabilities. But in most 
of those cases the opinion evidence related 
to the future prognosis, future pain and 
future disabilities. 


Causation and Prognosis 


On the question of causation, the expert 
ought to be able to arrive at an opinion 
based upon reasonable medical certainties 
or reasonable probabilities as future con- 
tingencies are not involved and he has 
before him all of the facts of a past event 
from which he may draw reasonable in- 
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ferences. If the expert trained in medical 
science cannot give an opinion on the basis 
of reasonable probabilities or 
certainties, how can a jury determine with 
reasonable certainty that the accident was 
or was not the cause of the cancer, the 
heart attack or the delayed paralytic stroke? 
The question cannot be answered correctly 
by saying that whether the opinion is 
based upon reasonable certainties or rea- 
sonable probabilities is a matter to be 
brought out on cross-examination because 
the party who asserts a proposition has 
the burden of proving its truth to a rea- 
sonable certainty. Often it is a mistake 
to cross-examine an expert witness. As to 
future prognosis, conscientious physicians 
cannot always give an opinion based upon 
reasonable medical certainties or reasonable 
probabilities because various contingencies 
may occur to change the anticipated final 
result. Causation and prognosis rest upon 
different bases, and should be treated ac- 
cordingly by experts. 


reasonable 


Aggravation of Pre-Existing Disease 


A troublesome question, which frequently 
arises, is whether the trauma produced by 
the car accident aggravated a pre-existing 
disease. Here, again, the expert should be 
held to reasonable certainties or reasonable 
probabilities because the matter of aggrava- 
tion can so easily be asserted on the basis 
of speculation and conjecture. The inquiry 
on direct examination ought to be con- 
whether the trauma materially 
aggravated or materially accelerated the 
disease which culminated in disability or 
death. (Jn re Bowers, 116 N. E. 842 (Ind.).) 
Was the trauma a substantial factor in 
bringing on the increased activity of the 
disease as distinguished from its usual prog- 
ress? (Restatement, 2 Torts, Section 431.) 
In most cases there is no clear pathological 
evidence that the trauma did materially 
aggravate or materially accelerate the dis- 
ease. Hence, an expert can easily make 
the general assertion that in his opinion 
the disease advanced more rapidly than 
is customary because of the effects of the 
trauma, if he is not limited in his opinions 
to a reasonable certainty or to reasonable 
probabilities. 


fined to 
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Illustrative Case 


To let an intelligent, shrewd and shifty 
witness affirm that the accident was the 
cause, merely on the general basis, “I have 
an opinion,” opens the door to speculation, 
and vague generalities. In a 
case we tried last year, Vogelsburg v. Mason 
& Hanger Company, 250 Wis. 242, 26 N. W. 
(2d) 678, the question of causation of a 
paralytic stroke was of paramount im- 
portance. Over our repeated objections, 
the claimant’s experts were permitted to 
express an opinion without stating on direct 
examination whether their opinions were 
rendered on the basis of reasonable cer- 
tainties, or reasonable probabilities, that the 
industrial accident was the cause of the 
paralytic stroke sustained by the claimant 
five months later. The claimant, who 
suffered minor injuries to the head and 
severe injury to the right wrist, was a man 
sixty-three years of age, suffering from 
arteriosclerosis and hypertension in an ad- 
vanced degree. Immediately after the acci- 
dent, he was momentarily unconscious, and 
suffered a few dizzy spells for about a week 
and occasional headaches. The last three 
months he put in full time at his work. 
There were no bridging symptoms between 
the accident and the apoplexy. But the 
experts’ opinion that the accident was the 
cause of the apoplexy was used as a sub- 
stitute for the missing connecting evidence, 
to wit, bridging symptoms. On cross- 
examination, both experts admitted they 
could not state as a reasonable certainty 
whether the stroke had been caused by 
the industrial accident or had resulted from 
the natural progress of arteriosclerosis 
and hypertension. The jury was left to 
speculate which of the two was the 
cause of the stroke. 


conjecture 


real 


Further, it appeared on cross-examina- 
tion that the experts’ explanation was 
purely speculative; that the industrial acci- 
dent had caused the left lenticulo striate 
artery, a small artery deep seated in the 
brain, to narrow after the accident to such 
an extent as to shut off the blood supply 
five months later and produce the apoplexy. 
There was no evidence that this small 
artery had been injured in the accident. 
The arteriosclerosis was, in fact, the cause 
of the hardening which, in turn, narrowed 
the channel of the artery and produced 
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the thrombosis. All of the experts agreed 
that they did not know the real cause of 
arteriosclerosis. While our medical experts 
based their opinions on reasonable certain- 
ties, the jury, nevertheless, accepted the 
general opinions of the plaintiff’s experts 
and found in a special verdict that the 
accident was the cause of the stroke which 
had occurred five months later. This case 
illustrates the danger of permitting an 
expert to testify, without limitation, that 
in his opinion an accident was the cause 
of the disability. On appeal, the Supreme 
Court reversed with directions to dismiss 
that part of the claim which related to the 
apoplexy. 


“That because of the overruling of de- 
fendant’s objections, the jury, in deter- 
mining that the stroke was caused by 
the accident and injuries on February 28, 
1945, was permitted by the court to take 
into consideration testimony which, in- 
stead of being proof that was competent 
and sufficient to establish that fact to a 
reasonable certainty, was merely testi- 
mony which was but speculative and 
conjectural. A finding based on such 
proof cannot be sustained.” 


Conclusiveness of Jury’s Finding 


How binding on the trial or appellate 
courts is a finding of the jury that the car 
accident was the cause of the disability? 
We all know that jury findings based on 
disputed facts are practically conclusive on 
appeal if there is any credible supporting 
evidence. Is there any relief for a client 
against whom a large verdict has been 
rendered because of admission of improper, 
false or highly erroneous opinions? The 
Wisconsin Supreme Court held, in the para- 
lytic stroke case Vogelsburg v. Mason & 
Hanger Company, supra, that a jury finding 
resting on expert medical opinions was not 
conclusive on review. The federal courts 
have announced the same rule in United 
States v. Hill, 62 F. (2d) 1022 (1933), in 
which the Eight Circuit Court of Appeals, 
after reviewing court decisions in other 
states, said: 

“In Bucher v. Wisconsin Central Ry. Co., 

139 Wis. 597, 120 N. W. 518, 521, it was 

said: “The verdict of a jury founded 

upon facts is entitled to great weight, 
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and is almost conclusive upon this court 
if supported by any evidence’. But the 
verdict of a jury founded only upon the 
opinion of experts concerning the cause 
of a condition, which condition is itself 
established by the opinion of experts, has 
no such weight. As was said in Baxter 
v. (Chicago & N. W.) Railway Co., 104 
Wis. 307, 330, 80 N. W. 644, 652: ‘Opinion 
evidence alone is not conclusive in any 
case. The jury must pass upon the proba- 
bilities, and, unless the opinion relied on 
is within the scope of reason and common 
sense, it should not be regarded at all.’ 
Johnson v. Great Northern Ry. Co., 107 
Minn. 285, 119 N. W. 1061.” 
And again: 

“Necessarily, the weight of the opinion 
of an expert depends largely upon the 
facts upon which it is based. If supported 
by the evidence and by reason and com- 
mon sense, it may carry great weight. 
[f not justified by the evidence or by 
reason, it is entitled to no weight. Within 
reasonable limits, the weight of expert 
opinion is for the jury; but if opposed 


no higher than the level of the evidence 
and the logic upon which it is predicated.” 


Conclusion 


In conclusion, let us follow the advice of 
our medical friend: “Examine your case 
thoroughly and know your case thor- 
oughly.” To that, let us add: “Know 
your medical problems thoroughly.” There 
is no other way to compete with the expert 
who supports grossly exaggerated, ficti- 
tious or fraudulent claims. Contend 
throughout the trial that the medical opin- 
ions be limited to reasonable certainties 
or at least reasonable probabilities. Other- 
wise, in all probability, the opinions will 
be so highly erroneous as to mislead a jury 
to render a verdict contrary to justice. 
We admit that medical men may reach 
different opinions honestly because medi- 
cine is not an exact science. But as members 
of the bar, we should do everything within 
reason to induce the experts to testify as 
impartial scientific men and not as advo- 
cates. This objective we can promote 
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{The End] 


to undisputed facts, common knowledge, 
and reason, it will not support a verdict. 
It is safe to say that an opinion rises 
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Coin-Slot Insurance 


Two Insurographs have been installed at the airlines terminal at LaGuardia 
Field and in the terminal in New York City for the purpose of providing life 
insurance for air travelers. A permit for installation of the vending machines at 
3oston’s airport was refused by Insurance Commissioner Harrington because Typical 
the state insurance laws require countersignature of all policies issued in ypica 
Massachusetts by a local agent. Florida, where the law requires that fire and The p: 
casualty policies must be countersigned personally by a licensed agent, likewise statute is 
rejected the plan. Insurance Commissioner Larson was of the opinion that there “No ce 
should be a representative of a company who is a duly licensed agent to solicit sity or p 
life insurance and deliver the policy so that the purchaser could see and ask carrier o1 
questions about the type of contract he would be receiving. motor ca 
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Ontario Insurers Must Assume Passenger Hazard Liability 


In a recent precedent-setting decision, the Ontario Supreme Court held 
that no matter how a policy is hedged, an automobile insurer must assume 
liability for any damages which may be claimed by a passenger injured in the 
automobile of a person insured with the company. The court declared: “It 
is implicit in the Ontario Highway Traffic Act that the car owner must have 
an opportunity to insure against passenger hazard. The company does not 
escape liability simply by making it impossible for the motorist to take out a 


. : ¢ ‘ Footnot 
policy which includes passenger hazard.” 
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STATUTORY MOTOR CARRIER INSURANCE 


A> A CONDITION precedent to opera- 
LX tion, for many motor carriers 
for hire have been required by statute to 
maintain insurance or security for the com- 
pensation of individuals who may receive 
injuries to their persons or property as a 
result of negligent operation.2 By 1935, 
when the Federal Motor Carrier Act,? which 
required interstate carriers to procure such 
insurance, was adopted by Congress, prac- 
tically every state in the Union had such 
astatute. At the present time, a tremendous 
amount of automobile liability insurance liti- 
gation involves this type of coverage. 


years 


That the authorities cited in this article 
may have a Southwestern or an Oklahoma 
flavor, is due not so much to the legalistic 
provincialism of the writer as to the fact 
that this section of the country is the most 
prolific source of both state and federal 
decisions involving the breadth and char- 
acter of such coverage, and that the acts 
of the states in the area are typical. 


Typical Statutory Provisions 


The pattern 
Statute is 


followed by the 
substantially in this 


average 
language: 

“No certificate of convenience and neces- 
sity or permit shall be issued to a motor 
carrier or remain in force until after such 
motor carrier shall have filed with the 
Corporation (or Public Service) Commis- 
sion a liability insurance policy or bond, 
covering public liability and property 
damage, issued by some insurance or bond- 
ing company authorized to do business in 
this state, which bond or policy shall be 
in such amount as fixed by order of the 
Commission. Such policy or bond shall 
bind the obligor thereunder to make com- 


‘Footnotes appear on pages 1006-1007. 


pensation for injuries to or death of persons, 
and for loss or damage to property, resulting 
from the operation of any such motor 
carrier, for which such carrier is legally 
liable.” 

Some of the variations from this language 
as, for example, in the Federal Act, may 
provide that the policy is conditioned to 
pay: 

“ . . any final judgment recovered 
against such motor carrier from the negli- 
gent operation, maintenance or use of motor 
vehicles under such certificate or permit, or 
for loss or damage to property of others.’” 


These acts provide for enforcement and 
regulations by the public service commis- 
sion of the state and the Interstate Com- 
merce Commission. Pursuant to such pro- 
visions, the universal practice has been for 
the commission to prescribe an endorse- 
ment to be attached to the policy which 
must be filed with the commission. The 
salient features of these endorsements are, 
in substance, as follows: 

1. A provision that the policy is written 
to fulfill the requirements of the statute 
and that the statute is made a part of 
the contract. 


2. A provision that the insurer agrees to 


make compensation to anyone sustaining 
personal injuries or property damage as a 
result of the negligent operation of the 
motor carrier pursuant to its certificate or 
permit. 

3. A limitation of the amount of liability, 
which is usually $5,000 and $10,000 for in- 
juries or death and $1,000 to $5,000 for 
property damage. 

4. A waiver of the scheduling or descrip- 


tion of vehicles operated by the motor car- 
rier and covered by the policy. 
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5. A provision eliminating all policy ex- 
clusions, conditions and other terms not 
contained in the endorsement, so far as any 
injured member of the public is concerned, 
but preserving all provisions of the policy 
contract between the insurer and the motor 
carrier, and obligating the latter to reim- 
burse the insurer for any loss sustained 
under the statutory endorsement coverage 
for which it would not have been liable 
under the private policy contract. 


6. A method of terminating liability either 
by expiration or cancellation. It is usually 
required that from fifteen to thirty days 
written notice be given to the commission. 


Inception and Termination of Risk 


The insurer becomes obligated upon the 
statutory risk when the policy is filed with 
the commission.‘ However, it is liable only 
for accidents occurring from that time on, 
and not for past accidents, even though 
suits are instituted subsequent to the filing 
of the policy.’ The risk terminates only 
upon the giving of the written notice pre- 
scribed in the endorsement and commission 
regulations governing the filing and cancel- 
lation of the policy, which have the effect 
of law. The coverage does not terminate 
for nonpayment of premiums, expiration of 
the stated term of the policy or a breach 
of the policy conditions. The purpose of 
this strict requirement is, of course, to 
make certain that a motor carrier is not 
operating without statutory insurance, and 
to give the motor carrier time to secure 
other insurance in the event of arbitrary 
cancellation. This in effect means that the 
policy is a continuous one without a fixed 
term. The requirement of written notice 
is not for the insured’s benefit. A notice 
to the insured is not necessary effectively to 
cancel the statutory coverage, the provi- 
sions of the policy proper governing the 
method of cancellations as to the insured.’ 
Nor can the insured, by waiver or release 
of the insurer, abrogate the required notice 
of the statutory endorsement.* 


Construction of Policies 


The manifest purpose of the statute being 
to assure financial compensation to persons 
injured as a result of motor carrier opera- 


mn 


tint Hee 


tion, policies filed and endorsements attached 
pursuant to an accident are to be construed 
liberally “to favor the public and strictly 
against the insured, in order to give the 
maximum protection obtainable.” 


Statutory coverage is a contract with 
the state for the benefit of the injured 
person.” The policy or endorsement need 
not run to any named obligee, and the 
injured party may recover just as if he 
were specifically named.” This coverage 
is not for the benefit of the insured, who 
“is a party thereto as a matter of law” 
only.” 


The obligation of the insurer is only for 
such loss resulting from the operation of 
the motor carrier, for which the carrier 
is legally liable, i. e., negligent operations, 
It is not responsible for any and all injuries 
caused or contributed to by the carrier.” 


One state has gone so far as to hold 
that the policy is liable for punitive damages 
recovered against the motor carrier arising 
out of an assault by the motor carrier 
driver upon a woman passenger.“ This 
decision carries liberal construction too far. 
It goes beyond the purpose of the statutory 
insurance requirements, which were enacted 
to compensate the public; punitive damages, 
of course, are not within that category. 
However, on the question of the statutory 
insurance carrier’s liability for damages 
arising out of a vicious assault committed 
for reasons personal to the wrongdoer and 
not for the benefit of the motor 
there is a considerable diversity of opinion. 
Some distinction is made between an assault 
by one passenger upon another, and an 
assault by an employee upon a passenger 
or other member of the public.” 


carrier, 


The policy has been held to cover the 
death of a bus passenger who was ejected 
by the driver for alleged drunkenness.” 


Apparently, in order for a vehicle to be 
covered, it need not be designed and used 
for the transportation of passengers or 
freight, under the liberal construction rule. 
At least one court has held it is sufficient 
if the “automobile [is used] to carry on 
the work to facilitate the movement of 
the freight or express.” ™ 


In two jurisdictions, employees have been 
held to be within the protection of the 


coverage.” Nothwithstanding that the stat- 
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utory requirements are for public liability 
and property damage insurance, and that 
the endorsement prescribed by the com- 
mission pursuant to the statute expressly 
excluded employee coverage, in one five-to- 
four decision an employee was held to be 
covered.” The federal endorsement pre- 
scribed by the Interstate Commerce Com- 
mission, and probably most state statutory 
endorsements, exclude employee coverage, 
and these exclusions are more likely to be 
upheld than stricken down. It is unsound 
to construe a statute so as to attribute to 
the legislative body an intent to require 
the motor carrier industry to carry double 
insurance protection upon employees (who 
are under the Workmen’s Compensation 
Act), to convert public liability insurance 
into employers’ liability coverage, and to 
carry compulsory employers’ liability insur- 
ance when other industries, no matter how 
hazardous, are not required to do so. 
That such is the effect of the decisions 
holding employee coverage to be within the 
reach of the insurance required of motor 
carriers for the protection of the public, 
is inescapable. 


A motor carrier and his statutory insurer 
have been held responsible for the acts of 
an independent contractor operating under 
such motor carrier’s certificate,” but the 
courts are not agreed.” 


Statutes, Endorsements 
Override Policy Provisions 


It is fundamental that where a policy or 
bond is written pursuant to statutory re- 
quirement, the statute is read into the policy. 
Motor carrier policies are no exception; 
the statute plus the prescribed endorsement 
constitute the real contract, overriding any 
inconsistent provisions, exclusions 
The endorsements ex- 
pressly so provide, As stated by the Seventh 
Circuit :* 


policy 
and limitations.” 


“Where policy issued by insurer to motor 
vehicle contract carrier contained provisions 
inconsistent with indorsement on policy, re- 
quired by statute and with statutory provi- 
sions, the inconsistent policy provisions were 
merged in and gave way to the indorsement 
and the statutory provisions.” 


VULVA EEDA ET 


This case held that the statute rendered 
ineffective policy provisions excluding cov- 
erage of employees and coverage of motor 
vehicles not scheduled or described in the 
policy, the endorsement providing for waiver 
of such description.” 


Other examples are found in cases cited 
heretofore, holding that the policy cancella- 
tion provisions were emasculated, and in 
decisions referred to hereinafter, in con- 
nection with the right of joinder of the 
insurance company in an action against the 
insured and motor carrier, holding that the 
“no-action clause” of the policy was ren- 
dered ineffective. 


Only as they pertain to members of the 
public, however, are the policy limitations 
and exclusions overridden by the statute; 
the insurance contract is undisturbed as 
between the insurer and the insured. In- 
deed, where the insurer is held liable under 
the statutory endorsement and would not 
have had coverage under the terms of the 
policy proper, the insured is obligated to 
reimburse the insurer for the loss. 


Insurer's Right to Reimbursement 


Like the federal endorsement prescribed 
by the Interstate Commerce Commission,” 
the endorsements of most states provide in 
substance: 


“The insured agrees to reimburse the com- 
pany for any payment made by the company 
on account of any accident, claim or suit 
involving a breach of the terms of the policy, 
and for any payment the company would 
not have been obligated to make under the 
provisions of the policy, except for the agree- 
ments contained in this endorsement.” 


Some policies also contain an express agree- 
ment to this effect.” 


Such provisions are valid and are en- 
forced.” The rights and obligations there- 
under are properly the subject of a declaratory 
judgment action—even in advance of any 
loss; and it is no defense that such obliga- 
tion is contingent or unripe, or that it does 
not embody a present justiciable contro- 
versy.” 


Illustrative of the sound basis for the 
reimbursement obligation, is a case in which 
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the insured paid a premium upon only one 
truck, but operated a second truck, thus 
paying half the premium for the risk. It 
was properly held by the Eighth Circuit 
that insurer was entitled to reimbursement 
for insured’s loss upon the second truck, 
which it had to pay, since the statutory 
endorsement waived a description of the 
vehicle covered.” 


Statutory Coverage Suspended 


The statutory authority “to regulate op- 
eration of motor carriers arises under broad 
police powers of the State and under which 
it has control over the public highways of 
the State and can make ali reasonable rules 
for safety and protection of the public in 
use thereof.” ” 


In view of this authority, and in view of 
the purpose of the statutes assuring com- 
pensation to members of the public injured 
on public highways through negligent op- 
eration of for-hire vehicles, it has been 
held that an accident involving a motor 
carrier’s vehicle is covered only if it oc- 
curred on the public highway. 


Therefore, the Tenth Circuit said in a 
declaratory action” in a case in which a 
machine shop employee was killed by ex- 
plosion of the tank of a gasoline transport 
while he was repairing it by welding, that 
the private policy exclusion of losses re- 
sulting from fire or explosion relieved the 
insurer from liability because the statutory 
insurance was not in effect: 


“Requiring an indemnity bond covering 

losses resulting from the operation or use of 
the vehicle contemplates losses resulting 
from the operation or use of the vehicle upon 
the highway, or stated otherwise, loss re- 
sulting while the highways are being used 
by the vehicle.” 
Although it noticed the authorities on the 
source of the state’s power and the pur- 
pose from which the compulsory insurance 
stems, the court recognized that it was not 
a prerequisite to the coverage that the ve- 
hicle be actually in the act of transporting 
freight or passengers; e. g., coverage would 
be in efiect while an empty vehicle was 
moving on the highway to a garage for 
repairs. This is the rule followed in most 
jurisdictions.” 


Likewise, the fact that a disabled tractor 
and trailer were standing empty on the 
highway did not, of course, prevent them 
from being within the statutory coverage of 
vehicles being “operated pursuant to the 
permit.” * 

These examples present an entirely dif- 
ferent aspect from the cases next considered 
—in which the carriers are not within the 
purview of the certificated authority. 

It is not the object of the act to compel 
insurance for purposes other than that for 
which the act was designed. Consequently, 
it has been consistently held that the statu- 
tory insurance is not in effect when a 
motor carrier’s vehicle is not being used 
pursuant to its certificate or permit. By 
the same token, the policy conditions, limi- 
tations and exclusions in the insurance con- 
tract with the insured are fully operative.” 


Burden of Proof 


In order for the plaintiff to make out a 
case upon a statutory insurance policy, the 
burden of proof rests upon him to establish 
that the vehicle of the motor carrier was 
being operated pursuant to the franchise at 
the time of the accident. It is not up to 
the defendant insurance company to estab- 
lish as an affirmative defense that the ve- 
hicle was not being operated as a common 
carrier. A mere showing by the plaintiff 
that the insured is a licensed motor carrier 
and the motor vehicle was owned by the 
insured and operated by the insured’s em- 
ployee, is not sufficient to establish the in- 
surer’s liability.® 

The Pennsylvania court succinctly stated 
the rule to be that “the public utility en- 
dorsement of automobile liability policy ap- 
plies only when truck covered by policy is 
being used as a common carrier.” At the 
time of the accident the insured motor car- 
rier’s truck was being used to haul the in- 
sured’s coal to his home for his personal 
use. It was held that the passenger exclu- 
sion clause of the policy barred recovery 
against the insurer by the plaintiff, a pas- 
senger on the truck, since the statutory en- 
dorsement was not in effect.” 


For the same reasons, persons injured 
while riding upon the truck of the insured, 
a freight carrier, could not recover from the 
insurer where the truck was returning to 
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town from the farm on which it had been 
used for non-motor-carrier farm work. ‘The 
situation in all respects is as if the appellees 
were not engaged as common carriers, and 
as if no such endorsement were contained in 
the policy.” 

Where a common freight carrier’s truck, 
while being used as a wrecker truck to 
winch and tow a disabled third party’s ve- 
hicle out of a creek bed, injured the plain- 
tiff, the statutory endorsement insurance 
was not operative and the policy coverage 
limitation to transportation of freight barred 
recovery.” 

A motor carrier’s employee driving a truck 
on a purely personal mission, such as going 
home to lunch, is not using the vehicle “pur- 
suant to” the carrier’s franchise, and thus is 
not within the reach of the statutory cov- 
erage.” 

There is no statutory coverage or restric- 
tion of the policy conditions, limitations and 
exclusions under the following circum- 
stances: Where the insured drove a truck 
sixty-eight miles beyond the point of deliv- 
ery to attend a rodeo in Dodge City;” where 
a motor carrier’s truck was being used for 
transportation on its owner’s camping and 
fishing trip;“ where the insured was driving 
a truck to pick up a load of potatoes for his 
own account ;* where the insured was driving 
his mother-in-law home after a visit on Sun- 
day afternoon.“ Where a motor carrier li- 
censed to haul freight also operated a ve- 
hicle as a taxicab, the cab was not covered 
under the statutory policy, as the plaintiff 
contended on the ground that description of 
vehicles were waived and all the insured’s 
vehicles were therefore covered. That the 
policy exclusion of passengers vitiated the 
hauling of a few tools which might be of 
use on the freight trucks, the court held, 
made no difference.“ 

The meaning of the phrase “pursuant to,” 
as used in the rules that the statutory in- 
surance is effective only while the vehicle 
of the motor carrier is being used pursuant 
to its permit or franchise, has been consid- 
ered by the Eighth Circuit,® which held: 


‘ 


‘... the word ‘pursuant’ in common par- 
lance means in conformity with or accord- 
ing to, and, as used in the indorsement, means 
acting or done in consequence of the permit 
of convenience and necessity and in the 
prosecution of the business authorized 
therein.” 


Combination of Statutory 
and Non-Statutory Insurance 


Usually the statutory insurance policy is 
required to be filed with the state public 
service commission. The policy itself, of 
course, cuts little figure, so far as the statu- 
tory coverage (which is really embodied in 
the statute) is concerned, and in the main 
(from the state and public standpoint) 
merely furnishes something to which the 
statutory endorsement may be attached and 
identification of the motor carrier, 

It is possible and perfectly proper to 
combine in one instrument both the statu- 
tory contract with the state for the benefit 
of the public, in such amount as the statute 
or commission may fix (contained in the pre- 
scribed endorsement), and the private in- 
surance contract (as embodied in the policy 
proper) with the insured motor carrier for 
the insured’s benefit, in the agreed amount.* 


The Maryland court said in this regard: 

“It is frequently the case that insurance 
policies cover two classes of insurance, 
namely, the compulsory insurance required 
by statute of a particular state, and general 
insurance, good everywhere, or good for 
other purposes than those required by the 
statute. In the case before us, we have the 
general insurance contained in the policy, 
and the compulsory insurance provided in 
the endorsement. 


“The circumstances that both kinds of 
insurance are combined in one policy does 
not narrow, nor enlarge, nor change the 
rules of construction which would be ap- 
plied to the different kinds of insurance if 
they had been embodied in separate poli- 
cies.” * 


There is no good argument against this 
reasoning. 


In one case involving the federal statutory 
requirements, the. policy proper afforded 
$10,000 coverage while the statutory cover- 
age embodied in the endorsement prescribed 
by the Interstate Commerce Commission 
was for only $5,000. The private contract 
coverage of the insured was not effective by 
virtue of a policy limitation, but the statu- 
tory coverage was operative. Notwith- 
standing the filing of the policy, the court 
held that the statutory coverage was not 
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increased to $10,000 and the insurer was lia- 
ble only for the $5,000 statutory protec- 
tion.* 

The better practice which is frequently 
used,“ is not to put the amount of the private 
coverage in the policy filed with the com- 
mission, if in excess of statutory minimum, 
but to confine it to the policy delivered to 
the insured. The excess amount may be ex- 
tended by an endorsement increasing the 
limits or simply by placing it in the insured’s 
unfiled policy proper. 

This is the better practice for several rea- 
sons: First, it prevents the arising of ques- 
tions as to whether the parties intended vol- 
untarily to increase the minimum statutory 
protection; second, where joinder of the 
statutory insurer with the motor carrier is 
allowed, it prevents the jury or court from 
knowing of the increased insurance; and, 
third, if the plaintiffs do not know of the full 
amount of insurance, more advantageous 
settlements frequently may be made. 


Territorial Limits 


It would seem to be beyond dispute that 
beyond the state’s boundaries the statutory 
insurance prescribed by a state would be as 
impotent as its statutes: “Insurance cover- 
age within the state is all that a state may 
legally require as a condition precedent to 
the right to operate by truck as a common 
carrier in intrastate commerce over state 
highways.” Nevertheless, a few courts 
have indulged in cavil in this respect. 


The apparent weight of authority,” and 


certainly common sense, support the follow- 
ing holding in Cohen v. Pennsylvania Casu- 
alty Company, 38 Atl. (2d) 86 (Md.): 


“South Carolina motor vehicle carriers 
law, requiring a policy for public liability 
where motor vehicles are operated under a 
certificate of public convenience and neces- 
sity, could have no extraterritorial effect, 
and if liability policy sécured by holder of 
a certificate was broader than the statute, 
and covered accidents occurring outside 
South Carolina, its construction outside of 
the state, depended on terms of the policy.” 
Supporting this conclusion are the fact that 
the authority of the state to require such 
insurance stems from its police-power con- 
trol over its highways,” and the fundamental 
rule that the legislative power of the state 


is confined to the geographical boundaries 
over which its sovereignty extends. 


Nevertheless, one court, in an over-en- 
thusiastic application of the rules of liberal 
construction of remedial statutes and insur- 
ance policies against insurers, seems to have 
held that the state statutory motor carrier 
insurance covers an accident occurring in 
another state.” It is important to note that 
the accident involved in this case occurred 
prior to the adoption of the Federal Motor 
Carrier Act, whereby Congress occupied the 
field on insurance and other requirements 
as to interstate carrier movements. Proper 
consideration was not given to the fact 
(as it was in Cohen v. Pennsylvania Casualty 
Company, supra) that the policy was a con- 
tract with the insured for the insured’s 
benefit alone and, though effective through- 
out the United States, was subject to all 
the policy limitations, while the statutory 
insurance, embodied in the commission- 
prescribed endorsement, necessarily was con- 
fined by sovereignty limitations to the state 
—in other words, that two kinds of insur- 
ance—statutory and public, private and 
contractual—were contained in the same 
document. 


Federal v. State Requirements 


Sometimes it becomes important to de- 
termine whether state or federal statutory 
insurance requirements apply. Examples are 
found where the state demands a broader 
coverage or a larger amount, but more fre- 
quently where the state law permits joinder 
of the insurer as a party defendant with the 
motor carrier, which the federal law does 
not permit.” 


In examining the cases on this question, 
it is necessary to scrutinize the facts care- 
fully to determine whether the accident oc- 
curred before or after the adoption of the 
Federal Motor Carrier Act. Thus, a state 
is permitted to exercise its police powers 
in such a way as indirectly to affect inter- 
state commerce where Congress has not 
occupied the field by directly legislating 
upon the subject.” 


Even prior to the adoption of the Fed- 
eral Motor Carrier Act, the states were 
limited in the exercise of their police power 
over interstate motor carriers as to requir- 
ing insurance, merely by the Commerce 


VuunnnnnnnnanvnuvoenuunueangnnevenuquonUnanvengantv44vuuueunueneetset i000 UUU000NN000000EUUeUENENNAg onan ane neNeG ea taUN en enaA HOUT SeNNNN ENG LaNMeNNNNNANH TNE AmeMaRaNNS ae Lansney et vnen Maa T cad nua uuanunneengnenomaacetecnenesrenavovononennacdenaqqiscy 4 cient 


PAGE 1004 


ILJ—NOVEMBER, 1947 


Clause | 
without 
vasion, 
not reqt 
insuranc¢ 
being tr: 
After C 
lating n 
commer 
“Supp 
regulati 
with by 
rules pr 
merce | 
Federal 
This we 
requirer 
Some 
distinett 
than be 
s vereig 
its field 
It we 
ciple Qt 
ment, tl 
respecti 
fit to ac 
atter 1‘ 
state m 
the sta 
on all 
movem« 
the Ne 
said: 
“The 
intersta 
dealt vy 
promul; 
Commi: 
flicting 
the sta 
Constit 
“The 
State c¢ 
can be 
comme: 
Thougt 
authori 
to limit 
ations v 
coverag 
insured 


MOT 





rnneitet 


47 


Hee 


Clause of the United States Constitution, 
without statutory implementation or in- 
yasion, to the extent that a state might 
not require the carrier “to furnish liability 
insurance covering persons and property 
being transported in interstate commerce.” ® 
Atter Congress adopted the statute regu- 
lating motor carriers engaged in interstate 
commerce, however, it was held: 

“Supplementary as well as_ conflicting 
regulations by the states of a subject dealt 
with by the Federal Motor Carrier Act and 
rules promulgated by the Interstate Com- 
merce Commission are precluded by the 
Federal Constitution.” 


This would include, of course, the insurance 
requirements of 49 USCA 315. 

Some courts have failed to appreciate this 
distinction and have given no more effect 
than before to the supremacy of the federal 
sovereign’s power after Congress invaded 
its field by the Motor Carrier Act. 

Ir we keep in mind the fundamental prin- 
ciple guiding our dual system of govern- 
ment, that “The states may act within their 
respective jurisdictions until Congress sees 
fit to act,” the conclusion is irresistible that 
atter 1935, when Congress required inter- 
state motor carriers to provide insurance, 
the state regulations became inoperative 
on all exclusively interstate motor carrier 
movements. The following statement by 
the New Hampshire court cannot be gain- 
said: 

“The subject of financial responsibility of 
interstate motor carriers having been fully 
dealt with by federal statute and rules 
promulgated by the Interstate Commerce 
Commission, supplementary as well as con- 
flicting regulations on the same subject by 
the states are precluded by the Federal 
Constitution. 

“The regulations of Congress over inter- 
state commerce are supreme, since there 
can be no divided authority over interstate 
commerce.” ® 


Though this rule is supported by substantial 
authority,” it is better practice for insurers 
to limit the filed policy to coverage of oper- 
ations within the state and extend extrastate 
coverage only in the unfiled policy in the 
insured’s possession. 


UE Ua 


Joinder of Insurer with Carrier 


There is a diversity of opinion upon the 
right to join the statutory motor carrier 
insurer with the insured as a party defend- 
ant. Some of it, of course, is attributable 
to express statutory provisions, but much of 
it stems from differences in statutory con- 
struction, 

There can be no room for debate upon 
the propriety of joinder in states with stat- 
utes like those of Georgia and Louisiana, 
which contain an express provision that “it 
shall be permissible to join the motor car- 
rier in the same action whether arising in 
tort or in contract.” Even in those states 
where joinder is expressly authorized, if the 
Statutory insurance does not apply for any 
reason, there can be no joinder.” 


Likewise, it would seem that there is little 
room for argument upon this point in those 
states whose statutes are worded, as the 
Federal Act is, in such a way as to obli- 
gate the insurer only to pay, within the 
policy limits, “any final judgment rendered 
against the motor carrier.” Nevertheless, 
there has been almost as much difference 
of opinion upon those acts as in the con- 
struction of statutes obligating the insurer 
“to pay compensation for injuries to per- 
sons and loss or damage to property result- 
ing from the negligent operation of such 
carrier.” 

Some courts have had difficulty in de- 
ciding which construction to give the statute 
—to allow or not to allow joinder—and 
have held first one way and then the other.” 


The probable weight of authority is with 
the construction of the federal statute that 
joinder is not proper “—that the action as 
against the insurer is premature until final 
judgment has been secured against the in- 
sured. There is such a wide split in the two 
viewpoints however, that no rule of general 
application may be stated. One has simply 
to look to the decisions of the state—and 
the recent ones at that—to determine which 
rule obtains in that jurisdiction.” 


The courts holding the view that joinder 
is permissible do so on the ground that it 
was the intent of the legislature to create 
a direct obligation on the part of the insurer 
to injured members of the public, which lia- 
bility is joint with that of the insurer.” 
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Two different federal courts of the same 
state have held that where the state court 
has decided that the motor carrier’s insurer 
is directly and jointly liable, there is no 
separable controversy as to the insurer 
which is joined with the motor carrier, not- 
withstanding that the insurer’s liability is 
in contract and the insured’s is in tort. The 
motor carriers being local residents, the 
cases were not removable and motions to 
remand were sustained.” The correctness 
of this holding is certainly open to debate, 
but no other cases upon this point have 
come to the writer’s attention. 


Conclusion 


The writer has not attempted to exhaust 
the subject and pertinent authorities, but 
rather to present the general nature and 
breadth of the coverage involved, together 
with various legalistic problems. This field 
of insurance has become one of great mag- 
nitude and importance. At some point it 
touches not only the insurance and motor 
carrier industries but also the bench and 
bar and the general public. 


[The End] 


FOOTNOTES 


1 Motor carriers of freight are also required 
to provide insurance upon the cargo which they 
transport, but this inland marine risk is not 
within the compass of this article. 

2? Now known as Part II of the Interstate 
Commerce Act, 49 U. S. C. A, 301-27. The in- 
surance requirement is contained in Section 315. 

3A few other examples follow: Georgia Code 
1933, 68 612, amended in 1937, provides that the 
policy be conditioned ‘‘For the protection of 
the public against injuries caused by the negli- 
gence of such motor carrier, its servants or 
agents.’ In Missouri, Revised Statute 1939, Sec- 
tion 5728, such ‘‘Liability insurance shall bind 
the obligor thereunder to make compensation 
for injuries to persons and loss of or damage to 
property resulting from the negligent operation 
of such motor carrier."’ In addition, some stat- 
utes expressly provide that the insurance com- 
pany may be joined as party with the motor 
carrier in an action to enforce the policy, a fea- 
ture discussed hereinafter. 

* Commercial Standard Ins. Co. v. Garrett, 70 
F. (2d) 969. 

5 Nunnery v. Baker (7 CCH Automobile Cases 
136], 195 So. 314 (Miss.); Manheim v. Va. Surety 
Co. [3 CCH Automobile Cases 1046], 3 S. E. 
(2d) 16 (N. C.). 

*Commercial Standard Insur. Co. v. Garrett, 
supra; York Buffalo Motor Express v. Nation 
Fire & Marine Insur. Co., 43 N. Y. S. (2d) 483; 
Miller v. State Automobile Ass’n [24 CCH Auto- 
mobile Cases 416] 21 N. W. (2d) 621; Heuer v. 
Truck Insur. Exchange [14 CCH Automobile 
Cases 1054] 125 P. (2d) 90 (Calif.); Appelman, 
Insurance Law and Practice, Vol. 7, Section 
4466. 

* Commercial Standard Insurance Company v. 
Garrett, supra. 

8 Maryland Casualty Co. v. Baker [26 CCH 
Automobile Cases 1140], 200 S. W. (2d) 757 
(Ky.). 

* Appleman, (op. cit.) Section 4463, p. 294; 
Utilities Insurance Company v. Potter, 105 P. 
(2d) 259, 154 A. L. R. 513; J. C. Ott v. American 
Fidelity & Casualty Company, 159 S. E. 635, 76 
A. L. R. 4. 

%” Commercial Standard Insurance Company v. 
Garrett, supra; Continental Casualty Co. v. 
Shankel, 88 F. (2d) 819; United States Fidelity 
é& Guaranty Company v. Hubatka, 44 P. (2d) 66 
(Okla.). 


1 Merrill v. Equitable Surety Co., 227 N. Y. S. 
266; Dunn v. Jones, 57 P. (2d) 16 (Kan.). 

12 Jacobsen v. Howard, 23 P. (2d) 185 (Okla.). 

% This is patent from the very language of 
the statute and the endorsement, but occa- 
sionally a litigant seeks to make accident cov- 
erage out of it. Crozier v. Hawk-Eye Stages, 
228 N. W. 320 (Iowa); Hagermont v. Central 
Surety and Insurance Corp. [26 CCH Automo- 
bile Cases 141], 23 N. W. (2d) 809 (Iowa con- 
struing Missouri Statute). 

™ Maryland Casualty Co. v. Baker, supra. 

1% Huntington Cab Co. v. American Fidelity & 
Casualty Co. [25 CCH Automobile Cases 130], 
155 F. (2d) 117 (CCA-10) Green Bus Lines v. 
Ocean Accident and Guaranty Corp. (N. Y.) 
{6 CCH Automobile Cases 835], 39 N. E. (2d) 
251 N. Y.) Suburban Service Bus Co. v. Mutual 
Casualty Co. [21 CCH Autobobile Cases 712], 
185 S. W. (2d) 376, Annotation 162 A. L. R. 
244 (Mo.). 

1% American Casualty Co. v. Southern Stages 
{18 CCH Automobile Cases 939], 27 S. E. (2d) 
227 (Ga.). 

11 Casualty Reciprocal Exchange v. Sutfin, 166 
P. (2d) 434 (Okla.). 

18 Continental Casualty Co. vv. Shankel, 
supra; Hindel v, State r'arm Mutual Ins. Co., 
97 F. (2d) 777; Castalty Reciprocal Exchange v. 
Sutfin, supra. 

% Casualty Reciprocal Bxchange v. Sutfin, 
supra. 

”Venuto v. Robinson [10 CCH Automobile 
Cases 643], 118 F. (2d) 679; Hodges v. Johnson, 
52 Fed. Supp. 488 (DC Va.). 

1Cushman Motor Delivery Co. v. Smith, 1 
N. E. (2d) 628 (Ohio). cf. Bradley v. Chickasha 
Cotton Oil Co., 84 P. (2d) 629. 

22 Wood v. Vona [25 CCH Automobile Cases 
770], 68 N. E. (2d) 80 (Ohio) ; Commercial Stand- 
ard Insur. v, Garrett, supra; Maryland Casualty 
Co. v. Baker, swpra; National Mutual Casualty 
Co. v. Lowery, 148 S. W. (2d) 1089 (Tex.); 
Blashfield, Cyclopedia of Automobile Law and 
Practice, Vol. 1, Sec. 139, p. 123; Appleman, 
op. cit. Vol. 7, pp. 292-4, Sec. 4463. 

23 Hindel v. State Farm Mutual Auto Insur- 
ance Com»any of Bloomington, Illinois, 97 F. 
(2d) 777. 

**It is uniformly held that if the vehicle is 
being used pursuant to the insured's motor 
carrier licensed operations, description of the 
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yehicle in the policy is immaterial. Fidelity & 
Casualty Co. v. Jacks, 165 So. 242 (Ala.); Smith 
v. Republic Underwriters, Waco, Tex. [8 CCH 
Automobile Cases 180] 103 P. (2d) 858 (Kan.); 
Travelers Mutual Cas. Co. v. Herman [9 CCH 
Automobile Cases 581] 116 F. (2d) 151 (CCA-8). 

*B. M. C. 31, CCH Federal Carrier Service, 
4691-2, Sec. 4528. Some state also that ‘‘the 
provisions, conditions, stipulations, and limita- 
tions contained in the policy and any other 
endorsement thereon, shall remain in full force 
and be binding as between the insured and the 
company."’ See, for example, endorsements 
quoted in Hindel v. State Farm Mutual Auto. 
Ins. Co., supra, and Continental Casualty Co. v. 
Shankel, supra. 

%See policy provision quoted in Commercial 
Standard Ins. Co. v. Gilmore, Gardner & Kirk 
[26 CCH Automobile Cases 33], 157 F. (2d) 929 
(CCA-10). 

«Travelers Ins. Co. v. Ship By Truck Co., 
9% F. (2d) 149; Travelers Mutual Cas. Co. v. 
Herman, supra; 154 A, L. R. 838 (Annotation on 
whether similar provisions contravene public 
policy). 

% Commercial Standard Ins, Co. v. 
Gardner & Kirk, supra. 

» Travelers Mutual Cas. Co. v. Herman, supra, 

*Commercial Standard Insur. Co. v. Bacon 
(24 CCH Automobile Cases 930], 154 F. (2d) 
360. 

3% Commercial Standard Insur, Co. v. Gilmore, 
Gardner & Kirk, supra, 

% Wood v. Vona, supra; Leonard v. Murdock 
(25 CCH Automobile Cases 775], 68 N. E. (2d) 
8 (Ohio); Ehlers v. Gold, 173 N. W. 325 (Wis.). 

% Liberty Mutual Ins. Co. v. McDonald, 97 F. 
(24) 497; 7 Appelman, op. cit. Sections 4468-70. 

“Appleman, op. cit. Vol. 7, Sections 4465, 
4470 and 4471; 141 A. L. R. 628, Annotation, 
“Liability or indemnity policy issued to com- 
mon carrier as covering vehicle while not im- 
mediately in use in regular carrier service."’ 
Blashfield, op. cit., Vol. 1, Section 139, pp. 124-6; 
1947 Pocket Part, pp. 69-75; Vol. 6, Sec. 3975; 
Caines v. Wheeler, 268 S. W. 1098 (Ky.); Basta 
v. U. 8S. F. & G. Co., 140 Atl. 816; Gudbransen 
v. Pelto [4 CCH Automobile Cases 371], 287 
N. W. 116; Associated Indemnity Corp, v. Bun- 
ney [18 CCH Automobile Cases 342], 137 F. 
(2d) 1. (See also cases in subsequent footnotes.) 

“Smith v. Republic Underwriters, Waco, 
Texas, supra, 

% Hoar v. Gray [22 CCH Automobile Cases 
1115), 42 A. (2d) 822 (Pa.). 

" Hawkeye Casualty Co, v. Halferty [15 CCH 
Automobile Cases 1153], 131 F. (2d) 294. 

* Duke Anderson Drilling Co. v. Smith [18 
CCH Automobile Cases 1045], 141 P. (2d) 565 
(Okla.). 

® Holder v. Haynes, 7 S. E. (2d) 833 (S. C.); 
Sordelett v. Mercer, 40 S. E. (2d) 289 (Va.); 
Appleman, op. cit., Vol. 7, Sec. 4471. 

” Schoonover v. Clark [16 CCH 
Cases 69], 130 Pac. (2d) 619 (Kan.). 

“American Casualty Co. of Reading, Pa. v. 
Morris [18 CCH Automobile Cases 541], 51 F. 
Supp. 889 (\W. Va.); affirmed in Simon v. Ameri- 
can Casualty Co. [21 CCH Automobile Cases 
693], 146 F. (2a) 208 (CCA-4). 

"Cohen v. Pa. Casualty Co. [21 CCH Auto- 
mobile Cases 60], 38 A. (2d) 86 (Md.). 
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§ Foster v. Commercial Standard Ins. Co. [11 
CCH Automobile Cases 908], 121 F. (2d) 117 
(CCA-10). 

“ Travelers Ins. Co. v. Caldwell [17 CCH Au- 
tomobile Cases 188], 133 F. (2d) 649 (CCA-8). 

% Hawkeye Casualty Co. v. Halferty, supra. 

% Cohen v. Pa. Casualty Co., supra; Hawkeye 
Casualty Co. v. Halferty, supra; Venuta v. Am- 
erican Fidelity 4 Casualty Co. [11 CCH Auto- 
mobile Cases 1175] (DC N. J.). 

47 Cohen v. Pa. Casualty Co., swpra, 

% Venuta v. American Fidelity & Casualty Co., 
supra, 

# Travelers Insur, Co. v. Caldwell, supra. 

%® Bernard v. Old Colony Insur. Co., 188 Atl. 
465 (N. H.). 

51 Blashfield op. cit., Vol. 1, Sec. 142, pp. 128-9, 
N-78, 79; ibid, Vol. 6, Sec. 3976, p. 691; 154 
A. L. R. 520; 137 A. L. R. 656. 

52 Commercial Standard Insur. Co. v. Bacon, 
supra. 

53 Utilities Insur. Co. v. Potter, supra. 

%& Grier v. Tri-State Transit Co. [9 CCH Auto- 
mobile Cases 726], 36 F. Supp. 26 (DC La.); 
affirmed [14 CCH Automobile Cases 505] 127 F. 
(2d) 719. 

58 Hendrick v. Maryland, 237 U. S. 610, 59 L. 
Ed. 385; 135 A. L. R. 1358, at p. 1365 (Anno- 
tation on ‘“‘State regulation of carriers by motor 
vehicles as affected by interstate commerce 
clause or federal legislation thereunder.’’) 

56 Continental Casualty Co. v. Shankel, supra. 

37H. P. Welch Co. v. State, 199 Atl. 886, 120 
A. L. R. 282, as reviewed in H. P. Welch Co. v. 
N. H., 306 U. S. 79, 59 S. Ct. 438, 83 L. Ed. 500. 

58 Gallahar v. Geo. Rheman Co. [18 CCH Auto- 
mobile Cases 1202], 50 F. Supp. 655; Rogers v. 
Atlantic Greyhound Corp. [18 CCH Automobile 
Cases 1196], 50 F. Supp. 662; Acme Freight 
Lines v. Blackmon [15 CCH Automobile Cases 
1106], 131 F. (2d) 62; Be-Mac Transport Co., 
Inc. v. Lairmore [15 CCH Automobile Cases 
784], 129 P. (2d) 192 (Okla.); Steffens v. Con- 
tinental Freight Forwarders Co., Inc. [10 CCH 
Automobile Cases 506], 35 N. E. (2d) 734. 

5° University Overland Express, Inc. v. Griffin, 
200 Atl. 390 (N. H.). 

See citations in footnotes 50 and 51. 

6! Georgia Code of 1933, 68-612, as amended 
in 1947. Maryland Casualty Co. v. Dobson, 196 
S. E. 300 (Ga.); Acme Freight Lines v. Black- 
mon, swpra, 

8 Rogers v. Atlantic Greyhound Corp, [18 CCH 
Automobile Cases 1196], 50 F. Supp. 662 (DC 
Ga.); Grier v. Tri-State Transit Co., supra. 

* For example, in Texas it was first held that 
joinder was proper but later Texas courts went 
the other way: American Automobile Insur. Co. 
v. Struve, 218 S. W. 534; Ray v. Moxon, 56S. W. 
(2d) 469; affirmed 81 S. W. (2d) 488; Kiniz v. 
Spence, 67S. W. (2d) 254. 

*% Grier v. Tri-State Transit Co., supra; Rogers 
v. Atlantic Greyhound Corp., supra, 

6% Splendid discussions and extensive collec- 
tions of the authorities on this feature may be 
found in Appleman, op. cit., Vol. 8, Sections 
4862-4866; Blashfield, op. cit., Vol. 6 (Part 2), 
p. 189, Section 4112.5; Annotation, 96 A. L. R. 
356. 

66 Tbid. 

8t Ferris v. Wray, 22 F. Supp. 135 (DC Okla.) ; 
Johnson v, Jordan, 22 F. Supp. 286 (DC Okla.). 
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Opinions here and there: 


“The Attorney General Says—” 


WHO PROCURES INSURANCE 
ON SCHOOL BUSSES? 


The village school board had been car- 
rying liability insurance on its school busses. 
3efore discontinuing the policy, it asked 
for a statement from the Attorney General 
as to whether the school district would 
be liable in case of an accident involving 
any of the school busses. The Attorney 
General spoke: “According to Act 156 of 
1943, Section 3, the school board and 
school district are not liable. Since they 
do not have an insurable interest, the 
school district is without authority to pay 
for insurance.” Since Section 2 of Act 156 
of 1943 imposes liability upon the bus driver, 
he has an insurable interest and is the 
person to secure the insurance to protect 
the children in case of an accident. Opinion 
of the Arkansas Attorney General, August 
26, 1947. 


HEALTH AND ACCIDENT 
INSURANCE ON EMPLOYEE 





The Attorney General was asked to 
rule on the validity of a specimen health 
and accident insurance policy to be issued 
on an employee in favor of the employer. 
In reply he stated that an employer does 
not have an insurable interest in the life 
of his employee solely because of the em- 
ployer-employee relationship. In order for 
an insurable interest to appear, it must be 
shown that the employer has a substantial 
economic interest in the life of the employee, 
that is, that by virtue of the relationship 
he might be reasonably expected to reap 
a substantial pecuniary benefit through the 
continued life of the employee and to sustain 


consequent loss upon his death. The prin 
ciple governing life insurance likewise applied 
to health and accident policies. The At- 
torney General pointed out that the benefits 
payable under the certificate submitted 
would reimburse the employer in a greater 
amount than he would be required to pay 
under the State Compensation Act, and it 
was not shown how his interest in any 
event could exceed the liability imposed 
upon him by state law. Opinion of the 
Georgia Attorney General, July 7, 1947. 


HOSPITALIZATION ASSOCIATION 
INVESTS IN REALTY 


One of the incorporators of a new 
hospitalization association gave a note for 
five thousand dollars, secured by a mortgage 
on his individually owned real estate, for 
deposit with the Director of Insurance, 
under a statute which requires that such 
a corporation deposit securities acceptable 
to the Custodian of Insurance Securities 
in the amount of five thousand dollars. 
The statute requires that funds of such 
corporations are subject to the same in- 
vestment rules as are the assets of life 
insurance companies. The Attorney General 
was asked whether the deposit here was a 
proper investment. He ruled that it was, 
saying “Any domestic insurance company 
can invest in loans secured by mortgages 
on unincumbered improved real property 
in our opinion, if the real property and 
the amount of the loan in relation to the 
value of the property meets all the require- 
ments of KRS 216.250 (4) (a); then this 
note and mortgage should be acceptable.” 
Opinion of the Kentucky Attorney General, 
July 28, 1947. 
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INVESTMENT IN INTERNATIONAL 
BANK SECURITIES 


The Attorney General was asked whether 
an investment by a Michigan insurance 
company in the debentures of the Inter- 
national Bank for Reconstruction and 
Development was permitted by the Insur- 
ance Code. Subsection 7 of Section 16, 
Chapter 1, Part 2 of the Insurance Code 
authorizes investment “In such govern- 
mental securities of this or any foreign 
government, or governmental subdivisions 
or authorities or instrumentalities thereof 
: as may be first approved by the 
commissioner of insurance and subject to 
such limitations as are herein prescribed 
for other government and municipal securi- 
ties.” The Attorney General stated that 
the language of Subsection 7 of Section 16 
was comprehensive enough to permit an 
insurance company to invest in the securi- 
ties of the Bank, subject to the approval 
of the Commissioner of Insurance and to 
the limitations prescribed for other govern- 
ment and municipal securities. “Although 
such securities are not those of any one 
government, nevertheless they are deben- 
tures issued by the authority and instru- 
mentality of a combination of governments, 
which governments have secured to the 
extent of their subscriptions the payment 
of these obligations.” Opinion of the Michi- 
gan Attorney General, July 14, 1947, 


CONVEYOR-OWNED CARS 
AND STATE INSURANCE 


Asked whether the policy of insurance 
(public liability and property damage) 
which the state carries upon its auto- 
mobiles could be interpreted to permit 
coverage on cars used for state services 
and owned by conveyors, the Attorney 
General replied in the negative. The state 
entered its present contract of insurance 
by reason of the liability which was imposed 
upon it as owner of motor vehicles by 
the adoption of Act No. 87, Public Acts 
of 1945, which states that this Act shall 
not be construed to impose upon the state 
a liability other or greater than that im- 
posed upon other owners of motor vehicles 


by the provisions of Act No. 302 of the 
Public Acts of 1915, as amended. The 
term “owner” as defined by Act No. 302 
includes any firm, association or 
corporation owning or renting a motor 
vehicle or having exclusive use thereof, 
under a lease or otherwise, for a period 
greater than thirty days. Since the state 
does not have exclusive use of the con- 
veyor’s motor vehicles under a lease or 
otherwise for a period greater than thirty 
days, it would not be liable under Act No. 
302 or Act No. 87. Consequently, there 
could be no justification for the expenditure 
of public moneys in the purchase of insur- 
ance in such circumstances. Opinion of 
the Michigan Attorney General, July 21, 
1947, 


person, 


STATE FAIR 
MUST INSURE ITS PROPERTIES 





Were the buildings and contents of the 
Kentucky State Fair Board eligible to be 
insured with the State Fire and Tornado 
Insurance Fund, and, if eligible, was it 
mandatory or discretionary for the State 
Fair Board to insure its properties, the 
Attorney General was asked. He replied: 
“The State Fire and Tornado Insurance 
plan is applicable to all agencies of the 
state. The properties of the State 
Fair Board are not only eligible to be 
insured in the state insurance fund, but 
in our opinion, it is mandatory that they 
be insured in that manner.” Opinion of 
the Kentucky Attorney General, August 20, 
1947. 


COMMISSIONER MAY DEFINE 
“EMERGENCY” SERVICE 





A hospital service wished to increase the 
amount payable under the emergency clause 
of its individual subscribers’ contracts. A 
letter accompanying the proposed filing 
stated that it was their intent to interpret 
the proposed emergency clause very liberally 
as in the past. Under the Hospital Service 
Act such contracts may provide for fur- 
nishing hospital service to subscribers in 
cases of emergency in hospitals which are 


MUTUAL LULL LOLOL LLL LLL LLL LALLA DLL PLLC UUM 


ATTORNEY 


GENERAL’S OPINIONS 


PAGE 1009 





aavnounnnsennsguuevennQdndnnenesuceeeeend4uueedevoeeenenstUUUeeeteUveOGeQOOUUGUGHONOUERENOUOUDOGAUUORONOALOUUEMEGOGONEAADOOOUENNAUUO ONE MAUGREOUU SEN E AUTO EAN AGA OMNU OU ENN NANA HNN nE ANU UH NANT ees eA nega ents enna 


not parties thereto. The Insurance Com- 
missioner inquired of the Attorney General 
if he had the power to disapprove the 
sale of a certificate which did not define 
emergency or if he would have the authority 
to disapprove a definition of the word 
emergency which would permit a subscriber 
to voluntarily enter a non-participating 
hospital and collect benefits under the 
emergency clause provision. He answered: 
“In the absence of statutory definition of 
the term ‘emergency’, the ordinary defini- 
tion must be adopted. Webster’s New 
International Dictionary, Second Edition, 
defines ‘emergency’ as ‘an unforeseen com- 
bination of circumstances which calls for 
immediate action’, This would not lend 
itself to such a liberal interpretation as to 
permit subscribers willy-nilly to enter any 
hospital regardless of whether it is a par- 
ticipating or nonparticipating hospital ex- 
cept in the case of genuine emergency. 
Should it come to the attention of the 
Insurance Commissioner that this emer- 
gency clause is being abused, it is within 
his power to enforce the proper application 
of the statute. However, there is nothing 
in the Act itself which, in the absence of a 
rule that might be promulgated by the 
Commissioner of Insurance, would require 
the subscriber’s certificate to contain a 
definition of the term ‘emergency’”. Opinion 
of the Michigan Attorney General, Septem- 
ber 20, 1947. 


INTEREST IN CONTRACTS 
FORBIDDEN INSURANCE OFFICERS 





The Insurance Commissioner sought an 
interpretation by the Attorney General of 
Section 16a of Chapter 1, Part 2 of the 
Insurance Code, which prohibits a director 
or officer of an insurance company from 
receiving any money or item of value for 
negotiating, procuring, recommending or 
aiding in any purchase by or sale to such 
corporation of any property or any loan 
from such corporation, or that he be 
pecuniarily interested in any such purchase, 
sale or loan. Specifically, the Attorney 
General was asked if it was lawful for an 
officer or director of an insurance company, 
who holds controlling interest in the in- 
surance company and in several other 
corporations of a different nature, to sell 


to the insurance company securities or 
capital stock of other enterprises. In addi- 
tion, he was asked to rule if it was lawful 
for an insurance company to purchase from 
or sell to a brokerage firm various securities 
when the officers and directors of the 
insurance company are also officers and 
directors of the brokerage firm. The reply 
was in the negative. “Insurance companies 
are quasi public corporations, and it has 
been held that the relation of a director 
and officer to a corporation is of a fiduciary 
nature. He is held ‘to the duty of con- 
stant and unqualified fidelity’. That which 
prompts the prohibition of public officials 
from being interested in contracts relating 
to their official position is also applicable 
to officers and directors of quasi public 
institutions.” Opinion of the Michigan At- 
torney General, September 20, 1947. 


TITLE INSURANCE COMPANY 
SUBJECT TO INSURANCE LAWS 


The Director of Insurance asked the 
Attorney General whether a title insurance 
and abstract company was subject to the 
Kentucky insurance laws. KRS_ 298.310 
provides that a stock company formed for 
the purpose of doing a real estate title 
insurance business only shall be subject to 
the provisions and entitled to the benefits 
of the laws of this state relating to the 
conduct of corporations in general, but not 
to the laws relating specifically to insurance 
companies. However, such companies are 
subject to the provisions of KRS 296.020, 
296.060, 296.090, 296.100, 296.110, 296.120 
and 298.100, and to all the provisions and 
penalties of the laws of this state relating 
to stock insurance companies doing other 
than a life business in respect to the in- 
crease, decrease, impairment and restitution 
of their capital stock or assets, the closing 
of their concerns, and the distribution of 
their assets among their stockholders. “It 
is our opinion,” the Attorney General con- 
cluded, “that the Title Insurance and Ab- 
stract Company of Newport is subject to 
these statutes the same as any other title 
insurance company of this state would be.” 
Opinion of the Kentucky Attorney General, 
September 8, 1947. 
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ASSESSMENT RIGHTS 
OF A MUTUAL COMPANY 





The Insurance Commissioner requested 
the opinion of the Attorney General as to 
whether or not the Federal Old Line 
Life Insurance Company, a mutual, had 
complied with a notice to make good a 
deficiency of assets. The company at- 
tempted to comply by amending a by-law, 
thus authorizing the board of trustees to 
assert the conditional liability when re- 
serves and liabilities exceed admitted assets 
and when the company is advised that it is 
required to provide additional assets “so 
its admitted assets will equal or exceed 
reserves or liabilities.” The Attorney Gen- 
eral’s response was as follows: ‘We note 
that the by-laws adopted by the directors 
of the company endeavor to enlarge upon 
the statutory basis for assessment. The 
first stated reason for levying an assessment 
appears to be proper, but the latter one is 
clearly an attempt to authorize an assess- 
ment for the purpose of creating a surplus. 
It is our view that neither the board of 
trustees nor the policyholders by ratifying 
the board’s actions can create a surplus by 
assessment, It is a general rule of law that 
under the right to assess to pay losses and 
expenses, an insurance company may not 
assess to create a surplus or pay anticipated 
losses. The action of the company 
did not constitute compliance with your 
demand. . . and you would be authorized 
to revoke its certificate of authority. Opin- 
ion of the Washington Attorney General, 
September 2, 1947. 


INDIANA RULES 
ON RATING BUREAUS 





Is it mandatory for rating organizations 
organized and operating for the purpose 
of establishing rates for fire, marine or 
inland marine and allied risks insurance 
to comply with the provisions of Chapter 
269 of the Acts of 1947 where they have 
no domestic insurance corporations as mem- 
bers or subscribers of its organization? 
The Attorney General ruled that it was 
not. Chapter 269 of the Acts of 1947 
requires that any insurance rating bureau 
which files any rating plan, manual, classifi- 


ATTORNEY GENERAL’S 





sq QQUNOQUQLEUUTUDASYOBRNAUDUANLUUERAUUUEAUULTUUUEEAUUEUUL LGU AUERNUTOUEATUCEAUU EAA 


MmsntuUUUNUUUUNAAYUONQALUNAUOEONUONNONNNUOOUUONUENUOOGDENUUUAUUNGUHONUDUONCANULENULANUOONOONNLEONUEANOANUNNTOUGNUUNUULGGILADONGLUNOUDATUOLAUENNUSAUUANUERUUOENUERAUEEUTENUUESUONAN UA LEAATOUUL SAN ENGU UNA HATON UA NAHM NANA NN TaN NNA annette nena 


OPINIONS 


cations, rules or rates for fire, marine or 
inland marine and allied risks insurance 
with the Insurance Department for its 
members or subscribers shall, as a condition 
precedent to the filing of an application 
to act as a rating bureau, establish in its 
constitution or by-laws the right of domes- 
tic insurers, who are members of such rating 
bureau, to have representation on the 
governing body controlling the bureau in 
an amount not less than one-third of all 
of the voting members of the governing 
body. The Attorney General pointed out 
that it was the purpose of the statute to 
require representation of domestic insurers 
on governing boards of rating bureaus of 
which they were members. In other words, 
rating bureaus would not be required to 
comply with the provisions of the statute 
if they did not have any members or 
subscribers who were domestic insurers. 
Opinion of the Indiana Attorney General, 
October 1, 1947. 


INTER-INSURANCE EXCHANGES 
IN GEORGIA 





The Insurance Commissioner inquired of 
the Attorney General whether or not re- 
ciprocal or inter-insurance exchanges were 
authorized to organize and operate under 
the laws of the State of Georgia. The 
Attorney General found no statutes which 
expressly prohibited or allowed the opera- 
tion of this type of organization. “In my 
opinion, a reciprocal or inter-insurance ex- 
change can legally operate within the State, 
provided the organization complies with 
the laws of Georgia relative to insurance 
companies of a similar nature operating a 
similar type.of insurance business.” He 
further suggested that the matter be brought 
to the attention of the legislature as a 
matter of protection to all the parties 
concerned. Opinion of the Georgia Attorney 
General, August 25, 1947. 


TAXATION OF PREMIUMS 
OF OUTSTATE POLICYHOLDERS 





Certain domestic life and accident in- 
surance companies operating in Nebraska 
had been accepting premiums from policy- 
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holders from states in which they were not 
licensed and had not paid taxes on that 
business in that state, nor were they paying 
taxes on this business to the State of 
Nebraska. The Insurance Department con- 
tended that these premiums were taxable 
under Section 77-904, which provides that 
every insurance company organized under 
the laws of Nebraska shall pay four mills 


the company is not licensed to do business 
in the state where the policyholder resides, 
its only legal authority to collect premiums 
from residents of such states is by virtue 
of its charter and license from the State 
of Nebraska. It must be regarded as doing 
such business under and by virtue of the 
laws of the State of Nebraska and, there- 
fore, subject to the taxes imposed by this 


upon the gross premiums collected in state upon such business.” Opinion of 
Nebraska. The Attorney General upheld Nebraska Attorney General, Septembe: 
the Insurance Department, declaring, “If 1947. 


——}$ 


Life Companies Consider Employee Home Projects 


Twenty or more large corporations, faced with an acute shortage of 
housing for their workers, have discussed with some of the largest life companies 
the possibility of employee housing projects, Previous investment experience on 
the part of insurance companies in housing projects has all been on an open- 
to-the public basis. The insurer would take title to the project, while the 
corporation in return would guarantee rentals for from five to ten years. In 
addition, the agreement between the parties would allow for accelerated amorti- 
zation, as high as fifty to sixty per cent write-off in the first ten years. High NTI 
construction costs have caused industry to wonder if the employee-tenants | 
could pay large enough rents to permit a quick write-off of the investment. 
On the other hand, industry can deduct the expense of such a subsidy for 
income tax purposes, and can achieve lower production costs through decreased 
absenteeism and turnover. 
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It is predicted that national health and related insurance bills will remain 
political issues in the next Presidential campaign, but that controversial measures 
such as those introduced by Senator Robert Taft and Senator James Murray 
will not become law until at least 1949, Senator Murray’s bill proposes a nation- 
wide system of prepaid personal health service benefits, based on the social 
security plan, and for expanded health services through federal grants to states 
Senator Taft’s legislation would extend hospital and medical services throughout 
the country through increased federal aid to the states. All health activities 
of the federal government would be consolidated in a new national health 
agency. $200,000,000 a year would be allocated for general medical and surgical 
services. Federal contributions would be matched by state funds, and complete - 
administrative control would be left to state and local governments. _ "The 
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No Responsibility for Government-Owned Vehicles 


In al 
A recent ruling from the Iowa Attorney General’s office exempts govern- is som 


ment-owned vehicles from the Iowa Financial Responsibility Act which became tion, tl 
effective October 1, 1947. The ruling means that the state or cities will not for pa 
be required to show financial responsibility in case of an accident and that 
the driver of the vehicle will not lose his driver’s license if the machine is 
not covered by insurance. 
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THE INCOME TAX FACTOR 
IN LOSS ADJUSTMENT 


By Otto O. Marquardt, of the 
La Crosse, Wisconsin, firm 
of Lees and Bunge 


| N THE HANDLING of loss adjustments 
or the settlement of litigation arising out 
of personal injury, it has been found to be 
of advantage at times to use a section of 
the Internal Revenue Code. Often, when 
a relatively minor figure prevents adjust- 
ment, using the Code to demonstrate that 
the claimant is actually receiving net, that 
is, as much for his loss of earnings as he 
would have received had he earned the figure 
he requests, may bring about a satisfactory 
settlement. Furthermore, it seems to the 
writer important for the company to under- 
stand, in paying for loss of earnings, that 
it may unwittingly be paying more than the 
claimant actually would have earned, by 
reason of favor granted to such payments 
under the Internal Revenue Code. The 
section referred to is 22 (b), “Exclusions 
from Gross Income,” which reads as follows: 


“The following items shall not be included 
in gross income and shall be exempt from 
taxation under this chapter: ... the amount 
of any damages received whether by suit or 
agreement on account of... injuries.” 


In almost every personal injury case there 
is some claim for lost earnings. In addi- 
tion, there are claims for other losses and 
for pain and suffering, so the insurance 
company ought not unwittingly pay more to 
compensate for lost earnings than the actual 
loss which the claimant sustains. 


INSURANCE 


Insurance 
Round Table 


Tax Deduction Element 


To find the actual earnings loss, it is 
obvious that from the amount the claim- 
ant would have received as compensa- 
tion during the period he was disabled 
there must be deducted the tax he would 
have paid on that compensation. By virtue 
of the above-quoted section, he does not 
need to pay a tax on the amount received 
from the insurance company. Therefore, to 
leave him in the same financial position in 
which he would have been but for the acci- 
dent, the insurance company ought to deduct 
the amount of the tax the claimant would 
have paid on his earnings. 


In these days of high earnings and high 
taxes, the deduction of such tax from every 
claim cannot but result in very substantial 
savings during the course of a year. Then, 
too, claimants (and possibly juries as well) 
often measure the overall worth of a claim 
as a multiple of the “special damages”’— 
the out-of-pocket loss. If these special dam- 
ages are reduced to the amount actually 
lost, the savings to the insurance company 
are thus multiplied. 


Savings to Insurers 


It is the purpose of this discussion to 
indicate roughly the savings accruing by 
taking into consideration the tax upon earnings. 


On the assumption that the claimant had 
other income exactly equal to his exemptions 
and deductions, the following shows the 
amount of tax he would have paid but for 
his period of disability, being the amount 
which should be deducted from his claim 
to compensate for lost earnings: 


ETT ULLAL 


ROUND TABLE 


PAGE 1013 





UAL UUU LAU AAU ETU ALANA AANA ETAT AANA TT TTA AINA 


Table I 


1946 Taxes 
Tax onA 


Claim 


AtoB 
$ Q- 2,000 $ 0 
2,000- 4,000 ... 380 
4,000- 6,000 . 798 
6,000- 8,000 1292 
89000-10,000 1862 
10,000-12,000 2508 

Note that 1945 rates are higher and should 
be applied if the claim is for lost 1945 
earnings. 

Even the savings in the lower brackets are 
worth while; but it must likewise be kept 
in mind that the amount claimed from the 
insurance company is to be added to the 
other earnings of the claimant during the year, 
and, accordingly, the rate of tax applying on 
the upper bracket is to be used. Thus, one 
who earned $800 per month and loses two 
months’ work, falls in the $8,000-10,000 bracket. 
Instead of $1,600 for lost earnings, he should 
receive only $1,083.20—32.3 per cent, or 
almost one-third, less. 


Proposed Plan 


We recommend that the following steps 
be taken in each claim: 

(1) Add the amount of the claim for lost 
earnings to the amount of net taxable income 
for the year, and compute tax on this sum. 





(1) (a) Taxable earnings (9 mos. 


(b) Claim (3 mos. @ 800) 


(c) Total 
Exemption 
Deductions 


Taxable . 
Tax thereon 
Taxable earnings 
Exemption 
Deductions 


Tax thereon 


Amount of claim 


% on excess 


1945 Taxes 


Taxon 9% onexcess 
over A A overA 


19 $ 0 23 
20.9 460 25 
24.7 960 29 
28.5 1540 33 
32.3 2200 37 
36.1 2940 41 


(2) Subtract the tax actually payable by 
the claimant (on the taxable income alone) 
from this amount. 


(3) Subtract the result obtained by step 
(2) from the amount of the claim for lost 
earnings. 

Examples of application are given below. 

The amount withheld from earnings on 
the basis of the withholding tax table is 
often foreign to what the actual figure would 
be by the longer method of computation. 

Thus, assume that the claimant is a single 
man earning $800 per month. The amount 
withheld is $142.40, leaving $657.60 per 
month net. 

Assume, first, a claim for three months’ 
loss of earnings, which would be settled for 
$1,972.80 if $657.60 was multiplied by three. 

If the three steps suggested above were 
taken, results are as follows: 


@ 800) 


... $7200 
.... 2400 


cece eee e 9600 
-. .$500 
500 1000 


- 500 
500 


2400 


Less result from step (2). 701 


1699 


The 1 
If the 
settleme¢ 


$657.60 


Here 
longer 1 
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weeks o 
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The longer method saves $273.80. 

If the claim is for nine months’ disability, 
settlement would be for $6,008.40, with 
$657.60 per month used’as the net amount 


(1) Tax on total of claim and earnings 


(2) Taxable earnings 
Exemption 
Deductions 


Tax thereon 


Amount of claim 
Less result from (2) 


Settlement 

Here the difference saved by using the 
longer method is $543. 

Not only adjusters but also attorneys who 
are acting in behalf of the insurance com- 
pany ought to be cautioned not to concede 
that weekly gross earnings multiplied by 
weeks of disability yield the loss of earnings 
sustained. Instead, total annual earnings 
and the tax thereon should be found as 
above suggested. 


Additional Advantage 


An additional advantage may be taken of 
the section exempting recoveries from tax. 
It should certainly be pointed out to the 
claimant that his settlement is free of tax. 
It may not have an adverse effect to point 
out to him what he would need to have 
earned to realize the amount of the settle- 
ment—in other words, what figure, less the 
tax thereon, yields the amount of the settle- 
ment. The following table may be of in- 
terest in this connection: 


* Above exemptions and deductions. 


realized per month after tax is withheld. 
The three-step method would yield the 
following result: 


$2050.00 
$2400 
$500 
240 740 
1660 
315.40 


1734.60 
7200.00 
1734.60 


5465.40 


One 
must earn 
before taxes 
about 

1250 
1950 
2550 
3125 
3750 
4400 
5000 
6425 
7825 
9250 
10800 
9000 12400 
10000 14100 


The determination of the amount which 
ought to be paid in settlement of claims 
for personal injuries is concededly an inex- 
act science. At least, however, the ascer- 
tainable elements of the claim should be 
computed with exactness, and no more 
should be expended than necessary to make 
the claimant whole in such respect. 


[The End] 


To realize * 


1000 
1500 
2000 
2500 
3000 
3500 
4000 
5000 
6000 
7000 
8000 


en 


Acceptance of All-Industry Model Bills Foreseen 


An informal consensus of the opinion of the Department of Justice taken by 
the insurance industry revealed that the Department is ready to accept the states’ 
all-industry model bills involving insurance rate making and probably will not 
initiate anti-trust prosecutions next July 1, after the federal moratorium expires. 
The Senate judiciary committee, which has been studying state action, appears 
to believe that the state legislatures are doing a good job in conforming to 


federal requirements. 


LHe eeee eee 


INSURANCE 


VUMENAUNUUMEUNLAUUODEENOUUEbNaNOGOeNOONOgnsHevUUeMadOM nendauaaedtacuutaennaenesngcdueansvngcocensaynuaeeessy nevvveeneensvnuaeenesnvetennyy 


ROUND TABLE 


TOUTE HOT ETATENOU EDEN TO ET EN AR TT EUEA EDENTON EEN ET 


PAGE 1015 





What the Courts 
Are Doing 


GASOLINE—ELEVEN GALLONS 
By Franklin E. Reagan of the St. Louis Bar 


.s E RECENT CASE of Packard Manu- 
facturing Company v. Indiana Lumbermens 
Mutual Insurance Company [6 CCH Fire and 
Casualty Cases 301], 203 S. W. (2d) 415, 
has attracted much interest. It was a suit 
on a fire insurance policy for $40,500.62, and, 
for vexatious delay for penalties and attor- 
ney fees in the additional amounts of 
$4,050.06 and $13,500, making a total claim 
of $58,050.68. The trial, which took place 
in the Circuit Court of the City of St. Louis 
and lasted two weeks, resulted in a verdict 
for the insurance company. A motion for 
new trial was sustained and the case was 
appealed by the insurance company to the 
Supreme Court of Missouri, where it was 
argued orally on three different occasions. 
The final opinion of the court held that the 
plaintiff had violated the Prohibited Articles 
Warranty Clause by keeping eleven gallons 
oi gasoline on its premises at the time of 
the fire and for several weeks prior thereto, 
and that the trial court, therefore, should 
have sustained a demurrer and directed a 
verdict for the insurance company. 


The Packard Manufacturing Company 
operated a plant in St. Louis which made 
wooden baby carriages. Steel was released 
for the manufacture of baby carriages in 
January of 1944. On March 3, 1944, the 
plant burned. Firemen found several five- 
gallon glass containers in the plant, some of 
which held gasoline, and some of which had 
exploded. The company’s truck was not in 
the plant when the plant was closed at six 
thirty p. m. that day. When the fire was 
discovered about ten o’clock that night, the 
truck was found inside the plant. Also dis- 
covered were several pieces of slow-burning 
fuse, one of which ran from an outside door 
of the building to the neck of a five-gallon 
glass bottle containing gasoline. 


The company availed itself of its right 
under the policy to examine certain officers 
of the insured corporation, the examination 
being an exhaustive one consisting of 313 
pages. 


In an examination under oath, an ofticer 
of the company testified as follows: 

Q. “If there were glass five-gallon jars 
or jugs containing gasoline, do you have any 
knowledge as to how they got into your 
factory?” 

A. “These glass jars?” 

Q. “And gasoline in them?” 

A. “No, I don’t know anything about 
those glass jars. I hada couple of cans and 
one gallon jug of gasoline in there, which 
were found intact after the fire.” 

Q. “And gasoline in them?” 

A. “Ses.” 

Q. “How much gasoline was in those two 


>) 


cans? 

\. “Eleven gallons.” 

Q. “Where were they?” 

A. “They were back there in the men’s 
room, [at] the entrance to the factory.” 

Q. “That is on the first floor?” 

A. “Yes, sir.” 

(. “In what part of the factory?” 

A. “Weill, I would say the south end of 
the factory.” 


Two Clauses 


The insured attempted to construe to- 
gether the Prohibited Articles Warranty 
Clause and the Increase of Hazard Clause 
in order to prevent suspension of the policy 
coverage under the former clause unless the 
violation was shown to have been within the 
knowledge of the insured. The Supreme 
Court of Missouri denied this contention. 


‘entire policy 
there be kept, 


The provision that the 
shall be void .. . if 
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Franklin E. Reagan 


used, or allowed on the insured’s premises 

gasoline,” is plain and unambiguous. 
It calls for no construction. The courts 
must give to such a policy provision its plain 
meaning and enforce it as written.’ Courts 
are without authority to rewrite contracts, 
even insurance contracts.? It has been held 
repeatedly that, where the language of an 
insurance policy is plain and unequivocal, 
there is no room for construction and the 
words employed must be given their usual 
and natural meaning.’ Unequivocal language 
is to be given its plain meaning even though 
found in an insurance contract. The rule 
has been tersely stated by the Supreme 
Court of the United States: “The condition 
which was violated did not in any way de- 
pend upon the fact that it increased the risk, 
but by the express terms of the contract was 
made to avoid the policy if the condition was 
not observed.” *® Other cases support this 
view.® 


The Prohibited Articles Warranty Clause 
imposes a duty upon the insured to see that 
property used in such a manner as 
to constitute a breach of the provision.’ 
The Supreme Court of California, in Herd 
v. Touhy, said: 


is not 


Footnotes appear on pages 1018, 1019. 
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“Tt is the business of the insured, and the 
burden is upon him, to see that the premises 
are not used in such manner as to make void 
the policy. The insurer is not liable except 
upon proof that the loss occurred within 
the terms of the policy.” 


Knowledge of Insured 


The rule for determining whether or not 
a warranty has been broken, or a prohibited 
act violated, has been established by a great 
preponderance of authority, and stated det- 
initely in Leonard v. Northwestern National 
Insurance Company, 290 F. 318: 


“Whether a warranty been broken 
can never depend on the knowledge or ig- 
norance of the party making it touching the 
facts constituting the breach.” 


has 


In the case of Mittet v. Home Insurance 
Company, 49 S. D. 324, 207 N. W. 49, 50 
(1926), the court states: 


“Tt is the use and not the owner’s consent 
to the use that is prohibited.” 


The keeping of gasoline on the premises 
ts a direct violation of the Prohibited Ar- 
ticles Warranty Clause.* While knowledge 
or control of a prohibited article such as 
gasoline is necessary in order to suspend the 
coverage under the Increase of Hazard pro- 
vision, knowledge of the presence of a pro- 
hibited article is not necessary to constitute 
a violation of the Prohibited Articles War- 
ranty Clause.® Whenever it appears that 
the Prohibited Articles Warranty Clause 
has been violated by the keeping of gasoline 
or other prohibited articles on the premises, 
in instances where it amounts to more than 
a temporary keeping, the clause is violated 
and it is the duty of the court to direct a 
verdict for the insurance company.” 

The ruling of the Supreme Court of Mis- 
souri in the Packard case, supra, follows the 
splendid reasoning of the Kenefick case, de- 
cided by the Missouri Supreme Court in 
1909," and is in line with the general rule 
of all other jurisdictions in this country.” 


Increase in Hazard 

The presence of gasoline on the premises 
may raise other defenses, such as an increase 
in hazard. 
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The circumstances showing the origin 
of the fire and events leading up to it are 
proper matters to submit to the jury on the 
question of an increase in hazard.“ The 
presence of gasoline or other inflammable 
liquids on the premises is sufficient to submit 
the issue of an increase in hazard without 
other supporting facts or circumstances.” 
An increase of hazard may exist without 
being the cause of the fire.” 

The acts of tenants which are unknown 
to the landlord do not constitute an increase 
of hazard.”* These cases concerned whether 
or not the tenants’ actions, unknown to the 
assured landlord, were binding upon the 
landlord. It was held that the action of 
the tenants did not constitute an increase of 
hazard because there was no showing that 
the landlord had any control or knowledge of 
such acts, 


The rule is different under the Prohibited 
Articles Warranty Clause. In such cases 
the landlord’s knowledge is immaterial. In 
Norwaysz v. Thuringia Insurance Company, 
supra, a verdict for the insured was reversed, 
the Appellate Court holding that a directed 
verdict for the defendant should have been 
given, The policy contained a clause which 
provided that it would be void if “there be 
kept, used or allowed on the above premises, 
benzine . . . [or] gasoline.” The assured’s 
tenant kept a gallon of kerosene and a gal- 
lon of gasoline without the assured’s knowl- 
edge or consent. 

While the Prohibited Articles Warranty 
Clause has been removed from the 1943 New 
York standard form, the time may yet come 
when the companies will find it necessary to 
restore it [for] arson cases. 


[The End] 
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Federal Storm Insurance Sought 


Following the hurricane that struck the Florida and southern coast, United 
States Senators Pepper and Holland of Florida, proposed the establishment 
of a federal non-profit corporation to provide hurricane and other forms of 
disaster insurance. According to the Pepper-Holland plan, the government 
would pay the administration costs, and premiums would be on a minimum 
basis. Other southern senators have been asked to join in the movement to 
obtain federal storm insurance. 


New Colorado Financial Responsibility Law 


Colorado’s new motor vehicle financial responsibility law, effective October 1, 
is not a compulsory insurance law. Massachusetts is the only state in the 
nation which compels all owners and operators of motor vehicles to carry auto- 
mobile liability insurance. 


William F. Perkins, state director of revenue and administrator of the new 
law points out that the Colorado law only provides that a person who has 
not established financial responsibility before an accident occurs must meet certain 
requirements within a stipulated period of time or lose his driving and ownership 
privileges. However, a person who furnishes evidence that he or she carried 
liability insurance at the time of an accident has established satisfactory proof 
of ability to make amends for any damages and is thereafter required only to 
report the accident on an official form. 


Civilian Aviation Losses Rise 


Underwriting losses on flight schools for the last two years have exceeded 
one hundred per cent. Lack of hangar space has caused mounting windstorm 
and rain damage to tied-down planes. The finger of blame has been placed 
upon false economy in curtailing appropriations for the Civil Aeronautics 
Administration, However, no rate increase is predicted. Instead, there will be 
curtailed underwriting and a revision of policy forms to include curtailments 
of coverage. 
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route to conference (Colo.) 1023 
Host’s Liability 
Falling asleep (Mich.) 1024 
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Imputed Negligence—Driver to fire 
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Comprehensive coverage—Collision 
exclusion (Tenn.) 1021 
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“Employee of named insured” ex- 
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(Colo.) 1029 


Owner’s Liability—Hogs on highway 
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Policeman’s Liability—Answering call 
—Due care (Ariz.) 1027 


Railroad Crossing Collisions—Signals 
—Failure to give—Standing train 
(Ill.) 1025 
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Long route chosen (La.) 1023 
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truck repair (N. C.) 1027 


Sudden Appearance Doctrine—Bi- 
cyclist injured (La.) 1022 
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husband (N. C.) 1028 


COUT ESHA AANA NN ANNU NTAN TANNA NAH NENA HNN NNN HN 


TRUCK DRIVEN INTO SCAFFOLD 


(GEORGIA) 


e Painter injured 
Willful misconduct 





Defendant drove his truck into a filling 
station, stopped the truck in front of a 
scaffold upon which plaintifi was painting, 
and went into the office. He returned a 
few minutes later, stopping momentarily to 


speak to an attendant concerning plaintiff 
and his work, spoke to plaintiff in passing, 
and re-entered his truck. Instead of back- 
ing up and turning the truck to avoid the 
scaffold, he drove straight ahead into the 
scaffold, throwing plaintiff to the ground. 
Plaintiff alleged that these acts constituted 
gross and willful negligence. The trial 
court sustained defendant’s general demurrer 
to the complaint. The reviewing court re- 
versed, declaring that the petition set forth 
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a cause of action for simple negligence. 
Furthermore, under the facts a cause of 
action was set forth for willful misconduct. 
Plaintiff was entitled to present proof under 
either theory.—Crapps v. Mangham. Georgia 
Court of Appeals. September 3, 1947. 28 
CCH AUTOMOBILE CASEs 258. 

R. L. Maynard, Smith & Undercofler, Ameri- 
cus, Georgia, for Plaintiff. 


H. B. Williams, S. H. Dykes, 
Georgia, for Defendant. 


Americus, 


GRAVEL BREAKS OIL PAN 


(TENNESSEE) 
e Comprehensive coverage 
Collision exception 
Loss by missile 





The insured, under an automobile policy 
providing comprehensive coverage, was 
driving on a gravel road that was being 
worked. He was driving on the left side 
of the road, which had already been scraped, 
at a speed of forty-five miles per hour when 
he observed an automobile coming from 
the opposite direction. Checking his speed, 
he cut across to the right side of the road 
at an angle. As he crossed the gravel ridge 
in the center of the road, “there was an 
awful clatter of the rock against the under 
portion of the car.” Some time later he 
noticed that the oil gauge was registering 
zero. Investigation disclosed a hole in the 
oil pan. The crank shaft was damaged 
beyond repair and the rods burned out. 
The insurer sought to avoid liability on the 
ground that the damage was excluded under 
the collision exception to the insuring agree- 
ment. The court concluded that the term 
“collision” did not cover impact with any 
part of a roadbed intended to be used, and 
used, for travel by motor vehicles and rea- 
sonably adapted to that purpose. A rock 
cast from the roadbed against the pan as 
a result of the operation of the car through 
loose gravel, was a “loss by missile” within 
the meaning of the policy provision. Judg- 
ment of dismissal was reversed and judg- 
ment entered for the insured.—Harris v. 
the Preferred Fire Insurance Company. 
Tennessee Court of Appeals. Filed October 
10, 1947. 28 CCH AvutomosiLe Cases 306. 

Jack Manhein, Jackson, Tennessee, for Plain- 
tiff in Error. 


Waldrop, Hall & Winningham, Jackson, Ten- 
nessee, for Defendant in Error. 


DENSE SMOKE ON BRIDGE 


(ILLINOIS) 
@ Rear-end collision 


Plaintiffs sustained personal injuries when 
the automobile in which they were riding 
collided with the rear of a bus stopped on 
the Eads Bridge in the midst of a dense 
volume of black smoke emitted from a rail- 
road engine on the lower level of the bridge. 
The bus company asserted that its driver 
stopped the bus to safeguard his passengers 
when his vision was so obscured that he 
could not see the roadway in front of him. 
Defendant railroad denied that it had negli- 
gently permitted one of its engines to emit 
the large volumes of smoke which obscured 
Eads Bridge and caused the driver of the 
automobile to run into the rear-end of the 
stopped bus. After entering the dense 
smoke, the motorist traveled approximately 
thirty to forty feet before he struck the rear 
of the bus. While in this smoke, he could 
not see beyond the hood of his automobile. 
Plaintiffs failed to sustain the burden of 
showing that they had exercised due care 
and caution for their own safety. Pas- 
sengers in a vehicle have a duty, if they 
have an opportunity to learn of danger and 
to avoid it, to warn the driver of the ap- 
proaching danger. The trial court correctly 
directed a verdict for defendants.—Ames et 
vir v. Terminal Railroad Association of St. 
Louis et al. Illinois Appellate Court, Fourth 
District. September 15, 1947. Released 
October 16, 1947. 28 CCH AUTOMOBILE 
CASES 304. 

Louis Beasley, 106a North Main, East St. 
Louis, Illinois, for Plaintiffs, Appellants. 


Dan McGlynn, 120a North Main; Kramer, 
Campbell, Costello & Wiechert, Norman J. Gund- 
lach, 606-618 First National Bank Building, East 
St. Louis, Illinois, for Defendants, Appellees. 





GARAGE PATRON'S FRIEND 
INJURED 





(OHIO) 
e Attendant crashing wall 
Garage’s liability 
After plaintiff's friend had left her car at 
defendant’s garage, plaintiff returned for a 
package which she had left in the automo- 


bile. She requested the attendant to get 
the package for her, but he invited her to 
accompany him to the second floor in a 
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customer’s car so that she could obtain 
the parcel herself. The attendant drove 
into an elevator with such force that the 
car crashed into the rear of the elevator, 
causing plaintiff personal injuries. Plaintiff 
charged defendant with causal negligence 
as to speed, driving against the wall and 
failure to keep the automobile under control. 
The trial court held, and the reviewing court 
agreed, that plaintiff was a guest in the ve- 
hicle at the time of the accident, and that 
the guest statute had application to a motor 
vehicle operated on private grounds. Plain- 
tiff was riding only for her own accom- 
modation in the car at the time she was 
injured, and she was a stranger to the 
parking transaction. Since there was no 
allegation of willful or wanton misconduct, 
the trial court properly sustained defend- 
ant’s motion for an instructed verdict.— 
Kilgore v. U-Drive-It Company. Ohio 
Court of Appeals, Franklin County. Octo- 
ber 14, 1947. 28 CCH AvutomosiILe Cases 
300. 


Cowan, Adams & Tyler, 42 East Gay Street; 
Russ Bothwell, 16 East Broad Street, Columbus, 
Ohio, for Plaintiff, Appellant. 


Collis Gundy Lane, 16 East Broad Street, 
Columbus, Ohio, for Defendant, Appellee. 


CHILD CRUSHED 
UNDER TRUCK WHEELS 


(NORTH CAROLINA) 
@ Speed 
Lookout 

As the six-year-old decedent was running 
diagonally across the street, he was crushed 
to death under the rear wheels of a heavily 
loaded truck operated by defendant. Tire 
marks on the pavement indicated that the 
brakes on the truck had been applied sixty 
feet west of the place of the collision. The 
truck had swerved sharply to the left and, 
after striking the child, continued across 
a ditch and through a hedge for thirty-six 
feet before coming to rest. Before the acci- 
dent, defendant was driving on the right 
side of the street at twenty-five to thirty 
miles per hour. He did not sound his horn. 
Under the statute then in force, speed of a 
motor vehicle in excess of twenty miles per 
hour in a business district, or in excess of 
twenty-five miles per hour in a residential 
district, constituted prima facie evidence 
that the speed was unreasonable and un- 





lawful. Reversing a judgment of dismissal, 
the court declared: “It has been frequently 
declared by this Court to be the duty of 
one driving a motor vehicle on a public 
street, who sees, or by the exercise of due 
care should see, a child on the travelled 
portion of the street or apparently intending 
to cross, to use proper care with respect to 
the speed and control of his vehicle, the 
maintenance of vigilant lookout and the 
giving of timely warning, to avoid injury, 
recognizing the likelihood of the child’s 
running across the street in obedience to 
childish impulses and without circumspec- 
tion.”—Sparks, Admr. v. Willis. North 
Carolina Supreme Court. September 27, 
1947. Filed October 8, 1947. 28 CCH 
AUTOMOBILE CASES 279. 

Proctor & Dameron, W. C. Berry, McBee & 
McBee, for Plaintiff, Appellant. 


Williams, Cocke & Williams, for Defendant, 
Appellee. 


SUDDEN APPEARANCE OF BICYCLE 


(LOUISIANA) 
®@ Minor killed 
Unavoidable accident 


Plaintiffs sought to recover for the death 
of their six-year-old son, which occurred 
when the bicycle on which he was riding 
crashed into the side of a truck-trailer. The 
action was brought against the owner of 
the equipment, the insurer and the driver. 
The truck-trailer had been proceeding on 
a through street. As soon as the driver 
was able to do so, he looked to his right 
down Wilkinson Street and observed the 
child about forty feet away riding a bicycle 
toward the intersection at a fairly rapid 
speed. The child became excited and threw 
up his hands, and the bicycle crashed into 
the side of the trailer. The court was of 
the opinion that the truck driver had the 
right to assume his superior right-of-way 
would be respected by traffic on Wilkinson 
Street, which came to a dead end. The 
sudden-appearance doctrine was controlling. 
The boy had come into view suddenly, pro- 
ceeding at a rapid speed down grade, and 
the unwieldy truck-trailer could not be 
maneuvered. Holding that the accident was 
unavoidable, the court reversed the judg- 
ment for plaintiffs and entered judgment for 
defendant.—Bechtold et ux. v. Commercial 
Standard Insurance Company et al. Louisi- 
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ana Court of Appeal, Second Circuit. June 
26, 1947. Rehearing denied, July 16, 1947. 
Certiorari refused, October 7, 1947. 28 CCH 
AUTOMOBILE CASES 281. 

Browne, Browne & Bodenheimer, Shreveport, 
Louisiana, for Defendants, Appellants. 


Turner Morgan, Donald L. Baker, Shreveport, 
Louisiana, for Plaintiffs, Appellees. 


CHILD STRUCK 
BY OVERHANGING BRANCHES 


(CALIFORNIA) 
@ Wrongful death action 

The eight-year-old decedent was killed 
when he was struck by an overhanging 
branch while he was riding in defendant’s 
truck. On the day of the accident, defend- 
ant was taking the deceased and four other 
small boys to his place of business to help 
him unload melons. It was not contended 
that defendant did not know of the danger 
of the overhanging branches or of the boys’ 
habit of standing in the body of the truck 
and climbing the projections on its side, 
that he could not have taken the smaller 
boys into the cab of the truck, or that he 
could not have driven closer to the middle 
of the street to avoid overhanging trees. 
There was no merit in the contention that 
the boy was a guest in the truck at the time 
of the accident since the purpose of the 
trip was to take the boys to the location 
where they could help defendant unload 
the melons. Judgment for plaintiff was af- 
firmed.—Christiana v. Rattaro. California 
District Court of Appeal, First District 
Division Two. September 26, 1947. 28 CCH 
AUTOMOBILE CASEs 288. 


Huovinen & Koford, for Appellant. 


David D. Oliphant. Jr., James R. Agee, M. F 
Hallmark, for Respondent. 


TRUCK DRIVER 
CHOOSES LONGER ROUTE 


(LOUISIANA) 
® Scope of employment 
Defendant’s 
load of merchandise to Plaquemine. Rather 
than stop for a meal on the road, he re- 


truck driver had driven a 


turned to his home in the afternoon. After 
eating dinner at home, he started for his 
employer’s place of business to deliver the 


truck, but took the longer route in order 
“to kill time.” En route, the truck was 
involved in a collision with plaintiff's auto- 
mobile. The evidence strongly preponder- 
ated in favor of plaintiff's version that 
defendant’s truck had been on the wrong side 
of the road. The position of the car after 
the collision and the debris from the broken 
glass proved conclusively that the impact 
had taken place on the right-hand side of 
the street and that the truck driver was 
careless either in making his turn into that 
street or in straightening out his truck after 
he had made the turn. The truck driver 
was acting within the scope of his employ- 
ment at the time of the accident. Although 
he took the longer route, it was the better 
one of the two, and the only purpose he 
had in mind was to return the truck to his 
employer. Judgment for plaintiff was af- 
firmed.—Loret v. Armour & Company et al. 
Louisiana Court of Appeal, First Circuit. 
October 3, 1947. 28 CCH AvTOMOBILE 
Cases 278. 


Watson, Blanche, Fridge & Wilson, 
H. Posner, Baton Rouge, Louisiana, 
pellants. 


Percy & Wirtz, Joseph A. Loret, Baton Rouge, 
Louisiana, for Appellee. 


MISSIONARY EMPLOYEES 
OVERTURN 


(COLORADO) 
© Status of occupant 


Plaintiff and defendant, who were in the 
joint employ of several missionary societies, 
were on their way in defendant’s car to a 
conference to be conducted at Caspar, 
Wyoming. The expenses of the trip were 
paid by defendant from funds furnished by 
the societies. While plaintiff was at the 
wheel, the car skidded on the wet pave- 
ment. Defendant grabbed the wheel, and 
the car overturned. Defendant argued that 
plaintiff was a guest and was required to 
prove gross negligence, whereas plaintiff 
contended that she was not a guest. The 
court ruled: “The relationship of host and 
guest does not exist between the operator of 
an automobile and an occupant of that auto- 
mobile if the occupant is being carried for 
the benefit or in the business of the operator 
or for the benefit of or in the business of 
the operator’s principal.” Both parties were 
employed by the same principal and inter- 


Harvey 
for Ap- 
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ested in the same activity, and both were 
on an obligatory mission. The conference 
was of direct benefit to the societies, and 
hence to plaintiff and defendant as its em- 
ployees. It followed that plaintiff was not 
a guest. The evidence was sufficient to 
support the finding that defendant’s conduct 
was the proximate cause of the accident. 
Judgment for plaintiff was affirmed.—Dobbs 
v. Sugioka. Colorado Supreme Court. 
October 6, 1947. 28 CCH AUTOMOBILE 
CASEs 276. 


Bancroft, Blood & Laws, Arthur H, Laws, 
for Plaintiff in Error. 


John E. Fitzpatrick, Mary Seach, Glen A. 
Laughlin, for Defendant in Error. 


COLLISION ON ARMY BASE 


(OHIO) 
@ Applicability of guest statute 

While riding in defendant’s automobile, 
plaintiff was injured when the car collided 
with an army truck within the confines of 
an army base. Defendant was charged with 
carelessness and negligence. Plaintiff’s hus- 
band brought a separate action against the 
host to recover for expenses incurred by 
him by reason of his wife’s injuries. The 
host demurred on the ground that the peti- 
tion did not state facts sufficient to con- 
stitute a cause of action under the Ohio 
Guest Statute since there was no allegation 
of willful or wanton misconduct. Plaintiff 
argued that the Guest Statute applies only 
to the operation of motor vehicles on pub- 
lic highways, and that passageways, roads 
and driveways within the confines of the air 
base are not public highways. The court 
replied: “In giving consideration to ap- 
plicable rules of statutory construction, in 
considering the mischief or evil to be 
remedied and the intent of the legislature 
as drawn from all-inclusive provisions of 
the statute, we are of the opinion that the 
Guest Statute applies to the operation of 
motor vehicles on private roadways, high- 
ways or driveways, as well as on public 
highways.” The demurrer was properly 
sustained.—Kitchens et al. v. Duffield. Ohio 
Court of Appeals, Franklin County. Octo- 
ber 6, 1947. 28 CCH AuromoBILe Cases 311. 


McGhee, Rowe & Evans, 16 East Broad Street; 
Frank J. Collopy, 8 East Broad Street, Colum- 
bus, Ohio, for Plaintiffs, Appellants. 


Vorys, Sater, Seymour & Pease, 52 East Gay 
Street, Columbus 15, Ohio, for Defendant, Ap- 
pellee. 


wedi 


INFANT KILLED IN DRIVEWAY 


(LOUISIANA) 
e Backing vehicle 
Insurer’s liability 


In backing his automobile out of his 
garage, the insured ran over and killed 
plaintiffs’ seventeen-month-old son. The 
parents brought a direction action against 
the insurer of the automobile to recover for 
the child’s death. The insured, the uncle 
of the child, lived in the same house with 
the child’s parents. He admitted he was 
aware that children played in the vicinity 
of the driveway into which the car was 
being backed, and that he had merely looked 
in his rear-vision mirror and to his right 
before starting to back the vehicle. The 
uncle was the last person to be with the 
child when he was in a place of safety on 
the back porch of the home. Notwithstand- 
ing this fact, he had left the child ther 
alone with the screen door unlatched. The 
court concluded that the insured should 
have exercised more care than he did in 
leaving the child unattended. The evidence 
failed to disclose that any blame could be 
attached to the child’s parents. Judgment 
for plaintiffs was affirmed.—Jackson et al. 
v. State Farm Mutual Automobile Insurance 
Company. Louisiana Court of Appeal, First 
Circuit. October 3, 1947. 28 CCH Auto- 
MOBILE CASES 28). 

Brumfield & Hebert, J. Elton Huckaby, Baton 
Rouge, Louisiana, for Appellant. 


Watson, Blanche, Fridge & Wilson, Baton 
Rouge, Louisiana, for Appellees. 


DRIVER ASLEEP AT WHEEL 


(MICHIGAN) 
© Guest injured 
Gross negligence 


Plaintiff had been attending a house party 
in South Haven, Michigan, for several days. 
Defendant Kosminske and his finance, de- 
fendant Stevens, drove from Kalamazoo to 
attend the party, arriving at  ten-thirty 
p. m. Shortly after midnight, defendants, 
with plaintiff as a guest passenger, started 
to return to Kalamazoo, forty-one miles 
away. All three sat in the front seat. They 
were singing and in high spirits. After 
they had driven five miles, Miss Stevens fell 
asleep. Sometime later, plaintiff also fell 
asleep. Defendant Kosminske continued to 
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drive until he, too, fell asleep. As a result, 
the car left the road and overturned. The 
sole question presented on appeal was 
whether the testimony presented an issue of 
fact for jury determination as to whether 
or not defendant Kosminske was guilty of 
gross negligence or willful and wanton mis- 
conduct. The court spoke: “This court has 
held in a long line of cases that the driver 
of an automobile, overcome with sleep, is 
not guilty of gross negligence or willful 
and wanton misconduct unless he continues 
to drive in reckless disregard of promoni- 
tory symptoms.” Judgment n. o. v. for de- 
fendants was affirmed.—Butine, etc.  v. 
Stevens et al. Michigan Supreme Court. 
October 13, 1947. 28 CCH AUTOMOBILE 
CasEs 274. 

Schaberg & Schaberg, 902 American National 


Bank Building, Kalamazoo, Michigan, for Plain 
tiff, Appellant. 


Jackson, Fitzgerald, Dalm, Nims, Sage & 
Wheeler, 219 West Lovell Street, Kalamazoo, 
Michigan, for Defendants, Appellees. 


INATTENTIVE HOST 
HITS LIGHT POLE 


(MISSOURI) 
© Guest passenger injured 


The automobile in which plaintiff’s wife 
was riding had started to make a right turn 
at the intersection at a speed of about five 
miles per hour when “all of a sudden the 
car swerved to the left, the motor racing, 
and we were headed for a pole Well, 
we eventually crashed the pole, but the first 
thing I did when I noticed it was getting 
out of control, I looked at the driver and 
noticed that he was bent over the wheel, 
groping down at the floor with his left 
hand.” In an action by plaintiff to recover 
damages for the loss of the society and 
services of his wife, the trial court directed 
a verdict for defendants. Subsequently, a 
motion for a new trial was sustained. De- 
fendants appealed, contending that plaintiff 
had proved none of the grounds of negli- 
gence alleged in his petition. This conten- 
tion was based upon the theory that the 
testimony of plaintiff’s wife showed that the 
collision was caused by the involuntary reflex 
action of the driver after striking his sore foot 
upon some part of the car. The court thought 
otherwise: “A jury could infer and find that 
he was consciously reaching for something 
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on the floor and giving his interest and 
attention to some matter other than operat- 
ing the automobile.” The trial court did 
not err in granting a new trial—Holmes v. 
McNeil et al. Missouri Supreme Court, 
Division One. Filed July 14, 1947. 27 CCH 
AUTOMOBILE CASEs 1109. 

Henry M. Shughart, Harry P. Thompson, Jr., 
Commerce Building, Kansas City, Missouri, for 
Appellants. 


Claude L. Schenck, Twelfth and Oak Build- 
ing, Kansas City, Missouri, for Respondent. 


DECEPTION 
AT RAILROAD CROSSING 


(ILLINOIS) 
e@ Due care 


As the automobile in which plaintiff's de- 
cedent was riding crossed defendant's double 
tracks, it was struck by a passenger train 
approaching from the left at a speed of 
approximately eighty miles per hour. 
Where there is a double track, defendant 
operates its trains on the left-hand track 
instead of the right, contrary to the prac- 
tice of other railroads. As the driver and 
the decedent approached the crossing, a 
freight train was headed east on the west- 
bound track, west of the crossing. The 
flasher signals were operating, and the bells 
were ringing. Plaintiff contended that by 
permitting the freight train to stand on the 
main line, defendant created a trap; that de- 
fendant was negligent in failing to post a 
flagman at the crossing to warn of the 
approaching passenger train on the east- 
bound track; and that although the signals 
were flashing properly, the passengers in 
the automobile were deceived, believing that 
the freight train was causing the signals to 
operate. The jury returned a verdict for 
defendant. The reviewing court affirmed. 
Before plaintiff could recover, she would 
have to show due care and caution on the 
part of the decedent for his own safety. 
Although the complaint contained such an 
allegation, there was no evidence to sustain 
it—Henert, Admx. v. Chicago and North 
Western Railway Company. Illinois Ap- 
pellate Court, Second District. September 
18. 1947. 28 CCH Avutomosite CAseEs 220. 


Warner & Warner, Dixon, Illinois; George 
F. Nichols, for Appellant. 


Dixon, Devine, Bracken & Dixon, Dixon, IIli- 
nois; Drennan J. Slater, James B. O'’Shaugh- 
nessy, 400 West Madison Street, Chicago, IIli- 
nois, for Appellee. 
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HOGS ROAMING ON HIGHWAY 


(ILLINOIS) 
e Truck overturns 





It was dark. Snow was falling, and the 
pavement was covered to a depth of two 
inches. As the truck in which plaintiff was 
riding neared defendant’s barn, the driver 
saw a pig in his path and applied the brakes. 
After passing the pig, he observed a large 
hog crossing the highway, turned to the 
north side of the pavement and avoided hit- 
ting the hog. After passing the hog, the 
truck skidded along the middle of the pave- 
ment, its front wheels edging toward the 
shoulder, turned around and then over- 
turned. Plaintiff sought to recover for his 
injuries, alleging that defendant negligently 
permitted his hogs to run at large in viola- 
tion of Section 1, Chapter 8, of the Revised 
Statutes 1945. The jury found that the neg- 
ligence of defendant in permitting his hogs 
to run at large was the proximate cause of 
the accident. On appeal, the judgment was 
reversed and the cause remanded with direc- 
tions to grant defendant’s motion for a new 
trial. The exclusion of defendant’s testi- 
mony on the distance the truck skidded or 
slid before it turned over, was prejudicial 
to defendant and required a new trial. Fur- 
thermore, the question of plaintiff's con- 
tributory negligence was not fairly left to 
the determination of the jury—Guffey v. 
Gale. Illinois Appellate Court, Second Dis- 
trict. September 18, 1947. 28 CCH Auto- 
MOBILE Cases 241. 

Ryan & Hood, 
pellant. 


B. Jay Knight, C. Sidney Van Duzer, Rock- 
ford, Illinois, for Appellee. 


Rockford, Illinois, for Ap- 


HOST SKIDS ON CURVE 


(GEORGIA) 
e@ Gross negligence 
Plaintiff, his wife, and four other guests 
were riding in an automobile owned and 


operated by the deceased when the car 
skidded on a curve, left the road and struck 
a pine tree. Seeking to recover from the 
administrator of his deceased host for in- 
juries, and for expenses incurred by reason 
of the injuries sustained by his wife, plain- 
tiff alleged that his host was grossly negli- 
gent in rounding a curve on a wet, slippery 


PAGE 1026 


pavement at a speed in excess of fifty miles 
per hour, in failing to wear his eyeglasses 
when he was an habitual wearer of eye- 
glasses, and in operating his automobile in 
a reckless manner when his _ windshield 
wiper was not working and his view ahead 
was obstructed by rain. Affirming a judg- 
ment for plaintiff, the court said: “Under 
all the facts and circumstances, including 
the testimony that the accident occurred at 
night near a curve just across a bridge on 
a highway with which the deceased was 
familiar; that it was raining; that the tires 
on the rear of the car were worn and slick; 
that there were seven persons in the auto- 
mobile; that the car went across the pave- 
ment to the left and through a four-foot 
deep excavation and into a pine tree; that 
the car was traveling at a rate of speed of 
about fifty miles per hour; the admission of 
the deceased that it had been raining and 
a number of cars were passing in both 
directions and when the car began skidding 
that he became confused and lost complete 
control of the car, we cannot say, as a 
matter of law, that the jury was not au- 
thorized to find that the deceased was guilty 
of gross negligence.”—Barbre, Admr., etc. 
v. Scott. Georgia Court of Appeals. July 
15, 1947. 27 CCH AvutomosiLe Cases 1152. 

Powell, Goldstein, Frazer & Murphy, Atlanta, 


Georgia; Bennet, Peacock & Perry, Albany, 
Georgia, for Plaintiff. 


E. L. Snith, S. B. Lippitt, Albany, Georgia, 
for Defendant. 


SCHOOL BUS INSURER’S LIABILITY 
(KENTUCKY) 
© Declaratory judgment 
Board of Education member killed 

Plaintiff insurance company had issued to 
defendant, the Perry County Board of Edu- 
cation, a standard automobile liability pol- 
icy, to which was attached a standard school 
bus endorsement providing coverage for 
school bus operation “necessary and inci- 
dental to such transportation which has been 
authorized by the Board of Education or its 
administrative officer, the superintendent.” 
Combs, a member of the Board of Educa- 
tion, had been engaged during the day in 
procuring some deeds to the Perry County 
Board of Education. While leaving the ad 
ministration building that afternoon, the 
superintendent of schools had told him that 
a school bus was departing for a point be- 
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yond his home, and invited him to ride home 
in the bus. On the way the bus collided 
with a truck parked on the highway, and 
Combs sustained fatal injuries. ‘The admin- 
istratrix of Combs’ estate threatened to 
bring suit against the school bus insurer, 
which brought an action to determine its 
liability under the policy. The court ruled 
that the fatal injuries sustained by Combs 
came within the coverage of the policy; that 
he was lawfully riding in the school bus 
while its operation was reasonably neces- 
sary and incidental to school activity; and 
that he was within the coverage of the en- 
dorsement, as well as within the coverage 
intended by the statute, permitting the ex- 
penditure of public funds for the procure- 
ment of insurance against the negligence of 
drivers of school busses owned and operated 
by boards of education of the counties of 
Kentucky.—Standard Accident Insurance 
Company v. Perry County Board of Educa- 
tion et al. United States District Court, 
Eastern District of Kentucky. June 20, 
1947. 28 CCH AutomosiLe Cases 242, 

J. W. Craft, Craft & Stanfill, Hazard, Ken- 
tucky, for Plaintiff. 

C. A. Noble, Hazard, Kentucky, for Defendant. 


FARM EMPLOYEE 
TAKES SHOES TO CITY 


(NORTH CAROLINA) 
® Scope of employment 
Proctor 


lived on defendant’s farm and 
worked for him on a day-to-day basis. When 
Proctor was not engaged in farm work, de- 
fendant permitted him to use the truck for 
his own purposes. Proctor complained 
about the condition of the brakes, where- 
upon defendant told him that the next time 
he drove to town after groceries, or for any 
other purpose, he should have brake fluid 
put in at the service station. On the day in 
question, Proctor was not working because 
the weather was bad. Without defendant’s 
knowledge, he decided to go to town to have 
his shoes fixed. . while I was over there 
I decided to have the truck greased and 
brake fluid put in.” On his way home, 
Proctor stopped at a piccolo “joint” for food 
and drink. In leaving the premises, he 
drove onto the highway into plaintiff's on- 
coming automobile. Plaintiff argued that 
Proctor was about his master’s business 
from the time he left the farm until his re- 
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turn. The court decided to the contrary: 
“He went while off duty, for his own con- 
venience, without the knowledge of defend- 
ant, to have his shoes repaired. While 
in town he recalled defendant’s instructions 
about the truck and had it greased and 
brake fluid put in. This was merely inci- 
dental, and when the work was done the 
mission was complete. The effort of 
defendant to accommodate and assist his 
servant and make his life more pleasant 
does not bring within the scope of the mas- 
ter’s employment acts of the servant other- 


wise outside such scope. The master is 
not so penalized for his kindness.” Judg- 
ment for plaintiff was reversed—Temple v. 


Stafford. North Carolina Supreme Court. 
September 2, 1947. 28 CCH AvuTOMOBILE 
Cases 242. 

J. W. Jennette, for Plaintiff, Appellee. 

W. A. Worth, for Defendant, Appellant. 


STATE PATROLMAN'S LIABILITY 


(ARIZONA) 
@ Statute construed 


At nine-thirty at night, defendant state 
patrolman received a message to proceed 
with all dispatch to the scene of an accident. 
In attempting to pass the pickup truck in 
which plaintiff was riding, defendant col- 
lided with the left rear corner of the truck. 
Plaintiff was thrown to the pavement and 
injured. The evidence was conflicting as to 
whether the patrolman was sounding his 
siren and playing a red spotlight on the 
truck and as to how fast he was driving. 
The jury returned a verdict for plaintiff. On 
appeal, defendant contended that the trial 
court had erred in denying his motions for 
summary judgment and a directed verdict 
predicated upon the proposition of law that 
an officer of the state is not liable in tort for 
his negligence while in the performance of 
a governmental function of the state. The 
higher court responded: “It was never the 
intention of our legislature to give complete 
immunity to highway patrolmen in the ex- 
ercise of their office. Section 66-112, 
A. C, A. 1939 provides that ‘The driver of 
a vehicle upon a highway shall yield the 
right-of-way to police and fire department 
vehicles when the latter are operated upon 
official business and the drivers sound audi- 
ble signals. This provision shall not relieve 
the driver from the duty to drive with 
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due regard for the safety of all persons us- 
ing the highway, nor shall it protect the 
driver of any such vehicle from the conse- 
quence of an arbitrary exercise of such 
right-of-way.’ "—Ruth et ux. v. Rhodes, etc. 
Arizona Supreme Court. September 29, 
1947. 28 CCH AvutomosiLe Cases 244. 

Laney & Laney, Phoenix, Arizona, for Ap- 
pellants. 


Hill, Robert, Hill & Price, Phoenix, Arizona, 
for Appellee. 


FIRE LIEUTENANT INJURED 


(OKLAHOMA) 


e Intersection collision 
Imputed negligence 


Plaintiff, a lieutenant of the fire depart- 
ment, sustained personal injuries when the 
fire truck on which he was riding and of 
which he was in charge was struck by de- 
fendants’ truck at an intersection. The fire 
truck was being operated in response to an 
alarm. The sole question involved on ap- 
peal was whether the negligence on the 
part of the driver was imputed to plaintiff. 
Plaintiff testified that he was in control of 
the fire truck, and that the driver of the 
truck was subject to his control and direc- 
tion. Defendant contended that the right 
to control and direct is the sole test in de- 
termining whether or not negligence will 
be imputed to the officer in charge. The 
court ruled otherwise. Plaintiff did not hire 
the driver or pay his salary, and could not 
promote, demote or fire him. There was no 
personal relationship between the two. Both 
were servants and employees of the city. 
At the time of the accident the driver was 
not on a mission that would benefit plaintiff, 
but rather in the performance of his official 
duties as an employee of the city. Whether 
the lieutenant was negligent in not exercis- 
ing his authority to control and direct, or 
whether he exercised this power in a negli- 
gent manner, were questions properly pre- 
sented to the jury for determination. Judg- 
ment for the lieutenant was affirmed.—Vog- 
ler, etc., et al. v. Jones. Oklahoma Supreme 
Court. Filed September 23, 1947. 28 CCH 
AvuTOMOoBILE Cases 255. 

Duke Duvall, Dudley, Duvall & Dudley, Okla- 
homa City, Oklahoma, for Plaintiffs in Error. 


Howard K. Berry, Oklahoma City, Oklahoma; 
Alma Bell Williams, William A. Wilson, for 
Defendant in Error. 


EMPLOYEE 
OR INDEPENDENT CONTRACTOR? 


(SOUTH CAROLINA) 
@ Declaratory judgment 
Insurer’s liability 

Plaintiff insurance company, which had is- 
sued a public liability policy covering a truck 
to one Marshall, brought a declaratory judg- 
ment action to determine whether it was 
obligated to defend an action instituted by 
the administrator of the estate of a decedent 
against its insured and to pay any amount 
that might be recovered in such action. 
Marshall, who was engaged in the roofing 
business, had contracted with Timmons to 
put roofing and siding on buildings for him. 
Marshall agreed to furnish the materials for 
the job and atruck. Timmons furnished the 
labor and contracted to do the work in ac- 
cordance with his own judgment, without 
being subject to Marshall except as to the 
result of the work. While Timmons was 
driving some of the workers home, a col- 
lision occurred in which one of the workers 
sustained fatal injuries. The court conclud- 
ed that Timmons was an independent con- 
tractor and that the decedent was an employee 
of Timmons, not of the insured. Therefore, 
he did not come within the clause relieving 
the insurer of liability for injuries to or the 
death of any employee of the insured. De- 
fendants’ motion for a directed verdict was 
granted.—Lumber Mutual Casualty Insur- 
ance Company of New York v. Stukes, 
Admr. et al. United States District Court, 
Eastern District of South Carolina, Colum- 
bia Division. Filed July 19, 1947. 28 CCH 
AUTOMOBILE Cases 269, 

Edward A. Harter, Jr., N. A. Turner, Caro- 


lina Life Building, Columbia, South Carolina, 
for Plaintiff. 

James Hugh McFaddin, Manning, South Caro- 
lina; Shepard K, Nash, C. M. Edmunds, Sumter, 
South Carolina, for Defendants. 





HUSBAND'S LIABILITY 
FOR WIFE'S DEATH 


(NORTH CAROLINA) 


e Statute construed 
Public policy 








While riding as a guest in her husband’s 
car, sixteen-year-old Betty Patrick sustained 
fatal injuries when the vehicle was involved 
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in an accident. Her husband renounced his 
right to administer the estate of his wife, 
and the undertaker who buried the decedent 
was appointed administrator. The admin- 
istrator brought a wrongful death action 
against the husband to recover for his wife’s 
death on the ground that her death was a 
proximate result of his negligent operation 
of the automobile. The trial court was of 
the opinion that the ouly possible recovery 
was the actual amount of the burial expenses 
and the costs of the action. Both parties 
appealed. The court ruled: “The real par- 
ty in interest is not the administrator, but 
the beneficiary under the statute for whom 
the recovery is sought. . . . The beneficiary 
here is the defendant. For all practical pur- 
poses he is the plaintiff and the defendant. 
Public policy in this jurisdiction, buttressed 
by the uniform decisions of this Court, will 
not permit a wrongdoer to enrich himself 
as a result of his own misconduct.” The 
trial court erred in permitting recovery of 
burial expenses since such a cause of action 
does not exist separate and apart from the 
right to recover for wrongful death. The 
statute provides for the payment of burial 
expenses out of the amount recovered in 
such action. Judgment for defendant was 
affirmed on plaintiff’s appeal, but the judg- 
ment as to burial expenses was reversed.— 
Davenport, Admr. v. Patrick. North Caro- 
lina Supreme Court. Filed September 24, 
1947. 28 CCH AvutTomosILe CAsEs 262. 

W. L. Whitley, W. L. Whitley, Jr., for 
Plaintiff. 

Norman & Rodman, for Defendant. 


TRANSFER OF TITLE 
WITHOUT INSURER'S CONSENT 


(COLORADO) 


@ Collision insurance 
Violation of policy provision 





Fay Walker purchased a used car, and 
gave a note for $540 and a chattel mortgage 
on the car to secure payment of the note. 
The amount of the note included $14.25 as 


a premium for collision insurance. The used 
car dealer transferred the note and mort- 
gage to the Aetna Loan Company. The 
collision insurance policy issued by plaintiff 
to Fay Walker was payable to the “Aetna 
Loan Company and /or assigns,” as its 
interest might appear. This policy was 
ordered by and delivered to the loan com- 
pany, and Walker never saw it. About a 
month later, Walker sold his interest in the 
car to Smith, who went with Walker to 
the loan company to obtain consent to the 
transfer of title. Smith signed a note and 
mortgage to cover the unpaid balance. To 
save a little labor and expense, the loan 
company failed to record the new chattel 
mortgage on the car and noted all payments 
made by Smith on the Walker note. The 
loan company failed to notify the insurance 
company of the transfer of title. After the 
car was practically destroyed in a collision, 
Smith brought an action against the insur- 
ance company to recover under the policy. 
Reversing a judgment for Smith, the court 
declared that the title to the automobile 
had been transferred without the insurer’s 
consent in violation of a policy provision. 
“The policy still purported to insure Walker 
and the Goldberg’s [the loan gompany’s] 
interest as mortgagee. The company had no 
knowledge of the transfer of the title to the 
car, nor had it ever had an opportunity to 
contract, or to refuse to contract, with the 
new owner. The knowledge Goldberg pos- 
sessed was never imputed to the company, 
because even if he possessed the powers of 
an agent the legal principle or fiction of 
imputed notice could not operate for the 
reason that his interest, or what he con- 
ceived to be in his interest, to deal in fiction 
and save recording fees and avoid ‘messing’ 
up his records prevented its operation.”— 
Pioneer Mutual Compensation Company v. 
Smith, etc. Colorado Supreme Court. No- 
vember 3, 1947. 28 CCH AutTomosite Cases 
365. 


George F. Harsh, for Plaintiff in Error. 


Richard H. Simon, Robert B. Lee, for De- 
fendant in Error. 
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New Legislation Affecting Agents 


Legislation affecting agents’ licensing or qualification was introduced in all 
but twelve of the forty-four states holding legislative sessions the past year. 
Six states, Idaho, Nevada, North Carolina, South Carolina, Utah and Washington, 


passed complete agents’ licensing and qualification bills. 


Of the six new laws, 


all contain provisions for written examinations. 
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SAW MILL EQUIPMENT 
DAMAGED BY FIRE 


(CALIFORNIA) 
e@ Coverage of policy 


Defendant issued a fire insurance policy 
on plaintiffs’ equipment 
usual to sawmill operations.” <A fire loss 
occurred, and the parties were unable to 


“machinery and 


agree on the amount of the loss, primarily 
because of controversy as to whether or not 
certain damaged equipment was such as was 
“usual to sawmill operations” within the 
wording of the policy. Arbitrators made an 
award, but further controversy followed, 
defendants contending that little, if any, of 
the property contained in the award was 
properly sawmill equipment, and _ plaintiffs 
arguing that the value of an edger should 
be included in the award. The court con- 
cluded that the evidence preponderated in 
favor of the interpretation of the insuring 
clause to include the items which the ap- 


to submitting the disagreement to the arbi- 
trators, plaintiffs informed defendant that 
they made no claim for damage to the edger. 
Later they asserted that this statement was 
made because they expected the loss, ex- 
cluding that to the edger, to exceed the 
policy limit. Whatever promoted the state- 
ment, no reason was given to the insurer, 
which was entitled to infer that plaintiffs 
had conceded that the edger was not cov- 
ered Moreover by selling and removing 
parts of the edger prior to the arbitration, 
plaintiffs had frustrated its appraisal. Judg- 
ment was entered for plaintiffs in the amount 
ef the award made by the arbitrators. — 
Lundblade, etc. v. Continental Insurance 
Company. United States District Court, 
Northern District of California, Northern 
Division. October 16, 1947. 6 CCH Fire 
AND CASUALTY CASEs 478. 


Hill & Hill, Eureka, California, for Plaintiffs. 


Thornton & Taylor, San Francisco, California, 
for Defendant. 
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BAILEE’S RIGHT 
TO SUBLET FUR CLEANING 


(OHIO) 
e Coat stolen from cleaners 
Bailee’s liability 
Subrogation action 





Mrs. Goldsmith delivered her fur coat to 
defendant department store for storage, and 
signed a contract which limited the bailee’s 
liability to the declared value, $100, in the 
event of loss or damage. In carrying out a 
subsequent agreement to repair and clean 
the coat, defendant without obtaining the 
bailor’s consent, delivered the coat to a 
cleaning establishment. While in the latter’s 
possession, the coat was stolen by armed 
highwaymen. Defendant paid Mrs. Gold- 
smith $100. Plaintiff, which had insured the 
coat against loss by theft in the sum of 
$1,000, paid Mrs. Goldsmith that amount, 
received a subrogation receipt, and then 
brought suit against the department store 
on the charge of conversion. The trial court 
held that although defendant’s conduct con- 
stituted conversion, the limitation of liability 
applied. ‘The higher court reversed and re- 
manded. Defendant was prevented from 
introducing evidence on the question of 
whether or not it was a community custom 
for fur dealers to accomplish the dry clean- 
ing of customers’ fur garments through the 
agency of a subcontractor and, if so, whether 
or not the custom was expressly or impliedly 
known to plaintiff's assignor. Whether or 
not defendant’s conduct in sending the coat 
to a subcontractor for cleaning constituted 
a conversion, was a question of fact to be 
determined by a proper consideration of all 
the competent evidence. If such an act 
constituted a conversion, then, as a matter 
of law, the limitation of liability contained 
in the bailment contract between Mrs, Gold- 
smith and defendant would not apply. On 
the other hand, if the right to accomplish the 
cleaning by a subcontractor was within the 
terms of a contract, the limitation would be 
applicable—Aetna Casualty & Surety Com- 
pany v. Higbee Company. Ohio Court of 
Appeals, Cuyahoga County. October 13, 
1947. 6 CCH Fire ano Casuatty CAsEs 474. 

McKeehan, Merrick, Arter & Stewart, for 
Plaintiff, Appellant. 


Calhoun, McLeod & Fricke, for Defendant, 
Appellee. 
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CHATTEL MORTGAGE 
ON TRADE STOCK 


(CALIFORNIA) 


e@ Fire insurance 
Waiver 


The policy insuring plaintiffs’ property 
and trade stock against loss by fire contained 
a clause which stated that “unless otherwise 
provided by agreement in writing, endorsed 
hereon or added hereto,” the insurance com- 
pany was not liable for loss or damage 
to the property insured “while encumbered 
by chattel mortgage.” Plaintiffs sought re- 
covery for loss of insured property and trade 
stock by fire. There was a chattel mortgage 
on the trade stock. By virtue of the provi- 
sions of Sections 2070-2071 of the California 
Insurance Code, a fire insurance policy is 
suspended while a chattel mortgage is on the 
property. There was no disclosure of its 
existence or waiver of the condition by 
either insurance company under the terms of 
the clause of each policy. Although there 
was some question as to whether the knowl- 
edge of the soliciting agent was transmitted 
to one of the insurers, the court concluded 
that the agent had authority merely to solicit 
insurance and, not having authority to issue 
or countersign policies, could not bind the 
company by knowledge which he had ac- 
acquired as to the existence of the mortgage. 
Moreover, such mere knowledge was not 
effective as a waiver of the condition, for 
the policies distinctly provided for the sole 
method. Judgment was entered for defend- 
ants.—Gawecki et al., d. b. a. Skylark Cafe 
& Restaurant v. General Insurance Com- 
pany of America et al. United States 
District Court, Southern District of Califor- 
nia, Central Division. August 6, 1947. 6 
CCH Fire anp Casuatty CASEs 479, 





REFEREES DISAGREE 
IN ADJUSTING FIRE LOSS 


(MAINE) |. 
e@ Partiality and bias 


Plaintiff, owner of a potato storage house, 
sustained a loss when the storage house and 
its contents were totally destroyed by fire. 
The building and its contents were insured 
by defendants, eleven insurance companies, 
and plaintiff filed a proof of loss against each 
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company. The parties were unable to agree 
on the amount of the loss, and the question 
was submitted to three referees. The third 
member of the board of arbitrators refused 
to sign the award, claiming that the majority 
of the board had not given due consideration 
to the evidence submitted and that the 
amounts allowed were inadequate. Plaintiff 
refused to accept the award and brought suit, 


to support the finding that Mr. Woodman, 
supported by Mr. Dunbar, refused to give 
due consideration to the testimony of many 
witnesses as to the quantity of potatoes in 
the building before the fire. It is apparent 
that much of that testimony was practically 
ignored because of Mr. Woodman’s opinion 
that the quantity of potatoes there after the 
fire did not indicate that the amount claimed 


alleging that the award was not binding 
upon him because the majority members 
were not disinterested and impartial arbi- 
trators as the law requires. 


by the plaintiff could have been there before 
the fire. And there was almost no evidence 
to support that assumption. Evidence as to 
the facts was ignored for a conjecture.” 
Defendants’ motions for new trials were 
overruled.—Lawler v. Hartford Fire Insur- 
ance Company et al. Maine Supreme Judi- Ace 
cial Court. August 28, 1947. 6 CCH Fire Hea 
AND CASUALTY Cases 471. va 

Clyde R. Chapman, Belfast, Maine; McLean, Chang 
Southard & Hunt, Augusta, Maine, for Plaintiff. Men 


Perkins, Weeks & Hutchins, Waterville, H. 
Maine; Hillard H. Buzzell, Belfast, Maine, for aol 
Defendants. nai 


IN THE 


The court spoke: “We think that there 
was evidence to support the jury’s finding 
that these referees were not open-minded. 
There is something to be said for the con- 
tention of plaintiff’s counsel that Mr. Wood- 
man was over-insistent on the selection of 
a third referee of someone very friendly to 
himself like Mr. Dunbar, and that he refused 
even to consider other names suggested by 
Mr. Bryant. We feel that there is evidence 
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Texas City Litigation 

The United States government has been sued under the Federal Tort Claims 
Act by the Texas City Terminal Railway Company for $8,000,000 for damages 
resulting from the Texas City disaster last April. The railroad alleges negli- 
gence on the part of the officers, servants and employees of the government 
in mislabeling of bags and loading of the ships Grandcamp and High Flyer 
without warning of the dangerous explosive qualities of ammonium nitrate. The 
Act also opens up the possibility of subrogation claims by insurers. 

Two insurance companies involved in $2,300,000 damage suits arising out 
of the disaster have denied liability on the ground that the policies issued to 
the Texas City Terminal Railway Company covered expiosion, but not fire. The 
insurance companies claim that damage to the railway company along the 
waterfront when the ships exploded was caused by fire. 
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Flying Coverage Trends 


The past year has seen a substantial liberalization of life insurance company 
practices in connection with the aviation risk. A recent survey of 100 companies 
doing more than eighty per cent of the total United States life insurance busi- 
ness disclosed that two-thirds now accept as standard risks, without limitations, ter. 
applicants who contemplate passenger travel on United States scheduled air 
transports in western hemisphere flights, and one-half accept applicants on the 
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same basis for contemplated world-wide flights. The corresponding figures one 
year ago were slightly over one-third for western hemisphere flights, and less 
than one-third for world-wide flights. Companies have also liberalized limita- 
tions on the size of the policies and the number of flying hours contemplated. 

The policy limit most frequently set is $25,000, and the most common limi- 
tation on flight hours is 250, which compares with twenty-five to fifty hours 
ten years ago. 
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MENTAL CAPACITY OF INSURED 
(PENNSYLVANIA) 


e Rival claimants 
Change of beneficiary 





The insured’s son, who previously had 
been designated as beneficiary to her insur- 
ance policy, contended that his mother was 
mentally incompetent when she executed a 
change of beneficiary to plaintiff, her daugh- 
ter. The court spoke: “Sanity and mental 
capacity of a person signing an instrument 
are presumed, and the burden is upon one 
who alleges the contrary. In the absence 
of fraud or undue influence, mere weakness of 
intellect resulting from sickness or old age is no 
ground for avoiding an instrument when 
sufficient intelligence remains to compre- 
hend the transaction. If a person appre- 
cilates in a general way who his relatives 


are, what property he po 
intelligent 


, and indi- 
understanding of the 
disposition which it is desired to make, said 
person has legal capacity. Neither old age 
nor its infirmities, including untidy habits, 
partial loss of memory, inability to recog- 
nize acquaintances, incoherent speech, will 
deprive a person of the right to dispose of 
his property.” The question of mental ca- 
pacity was fairly presented under proper in- 
structions to the jury, which resolved this 
question in favor of plaintiff. Judgment for 
the daughter was affirmed.—Cleland v. Pe- 
United States District Court, Western 
District of Pennsylvania. October 10, 1947. 
12 CCH Lire CAses 879. 


cates an 


ters. 


Maurice Levinson, New Castle, Pennsylvania, 
for Plaintiff. 


Lee C. McCandless, Butler, Pennsylvania, for 
Defendant. 
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AETLOLDOCARLYUAL TONSA EURO 


AUNT AND MOTHER 
CLAIM PROCEEDS 


(ILLINOIS) 


@ National Service Life Insurance 
In loco parentis 


The insured was plaintiff's son, born out 
of wedlock. His father never acknowledged 
him, cared for him or contributed to his 
support. At no time did his mother con- 
duct herself toward him “as a mother’s duty 
would require.” She turned him over to his 
grandmother and aunt, with whom the boy 
made his home from 1939 until his induction 
into the service in 1942, During that period 
and for years prior thereto, the aunt cared 
for him as if she were his mother. The 
insured’s National Service Life Insurance 
policy named his grandmother as_ benefi- 
ciary and his aunt as contingent beneficiary. 
Denying the mother’s claim to the proceeds, 
the court ruled that upon the grandmother’s 
death, the aunt was entitled to the proceeds 
since she had lawfully stood in loco parentis 
to the insured continuously for a period of 
at least four years before his death. Judg- 
ment for defendants was affirmed.—McClen- 
don v. United States of America et al. 
United States Circuit Court of Appeals, 
Seventh Circuit. October 13, 1947. 12 
CCH Lire Cases 878, 

John M. Karns, James F. Wheatley, East St. 
Louis, Illinois, for Plaintiff, Appellant. 

J. F. Sonnett, Searcy Johnson, D. Vance 
Swann, William M. Lytle, William W. Hart, 
Rudolph J. Kramer, Bruce A. Campbell, Robert 


E. Costello, Roland H. Wiechert, East St. Louis, 
Illinois, for Defendants, Appellees. 


LOSS OF USE OF ARM 


(TENNESSEE) 
e Total and permanent disability 
Gainful occupation 


The insured had been shot through the 
right shoulder and lung. The insurer con- 
tended that the lower court erred in holding 
that the insured’s disability, which was lim- 
ited to the total loss of the use of one arm, 
constituted total and permanent disability. 
The higher court declared that this argu- 
ment discounted the insured’s loss of weight 
of twenty-five pounds, shattered nerves that 
were beyond repair, sleepless nights, spit- 
ting of blood, and extreme difficulty in 
dressing himself due to atrophy of his arm 
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and shoulder. The mere fact that the in- 
sured might “find something to do,” did not 
mean that it would be a gainful occupation, 
Work which yields a pittance, such as “sell- 
ing little gadgets,” does not indicate a ca- 
pacity to earn substantially. The court was 
not convinced that any person, firm or cor- 
poration would employ him or that a man 
in the insured’s condition could work very 
long at anything. In other words, his pres- 
ent capacity to earn was so inconsequential 
that he must be adjudged totally and per- 
manently disabled. Judgment of the lower 
court for the insured was affirmed and the 
petition for certiorari denied—Whaley vy. 
Aetna Life Insurance Company. Tennes- 
see Supreme Court. October 3, 1947. 12 
CCH Lure Cases 887. 

R. L. Ogle, Sevierville, Tennessee, for Hark 
Whaley. 

Clyde W. Key, Knoxville, Tennessee, for Aetna 
Life Insurance.Company. 


ACCIDENT 
AGGRAVATES HEART CONDITION 


(TEXAS) 
e Cause of death 
Accident v, pre-existing disease 


On December 23, 1944, the insured suf- 
fered a severe heart attack, diagnosed by his 
physician as coronary infarction, and re- 
mained in a hospital until January 8, 1945. 
He returned to his employment the latter 
part of February and worked rather regu- 
larly until July 2, 1945. On that date, while 
he was waxing a belt that worked in connec- 
tion with a hoist and ran through two pul- 
leys fastened to the ceiling, his arm was 
caught in the belt, which dragged him to the 
twelve-inch pulley. After hanging by his left 
arm for a short time, he was extricated. For 
over two months after the injury, he was under 
regular treatment for bursitis and neuritis 
of his shoulder. Five and one-half months 
after the accident, the insured died of a 
heart attack. The beneficiary sought death 
benefits allegedly due her because of the in- 
jury sustained by the insured in the course 
of his employment. The medical testimony 
was sufficient to show reasonable basis for 
the jury to find that the insured had sus- 
tained a physical exertion which finally re- 
sulted in hastening his death. Judgment for 
plaintiff was affirmed.—Liberty Mutual In- 
surance Company v. Murphy. Texas Court 
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of Civil Appeals. Second Supreme 
District. October 10, 1947, 
Cases 883. 

Cantey, Hanger, McKnight & Johnson, W. B. 
Thompson, Fort Worth, Texas, for Appellant. 


Rawlings, Sayers & Scurlock, Fort Worth, 
Texas, for Appellee. 


INSURED FOUND DEAD IN ROOM 


(VIRGINIA) 


e Gunshot wound in head 
Suicide v. accident 





The insured, shot through the head, was 
found in a cabin. Plaintiff, the administra- 
trix of his estate, sought to recover double 
indemnity. ‘The evidence showed that the 
insured had been a reckless and dissolute 
young man, twenty-nine years of age. Ina 
conversation with his former wife, he seemed 
to see the end of the road he was traveling 
and to have some feeling of regret and de- 
spair. He had wrecked his first marriage 
by his infidelity, and was living an immoral 
life with another woman, who had just left 
him in spite of his efforts to keep her. The 
court was of the opinion that there was no 
reasonable doubt that after he had left her 
at her home, he returned by way of the gar- 
age where his car was located, obtained the 
pistol in the glove compartment, reloaded 
it and took it to his room. For what pur- 
pose? Nothing in or about the room indi- 
cated that he had cleaned or repaired the 
pistol.. The proof showed that he was not 
murdered. The position of the body, the 
manner in which the pistol rested in his 
hand, the position of the wound and the 
course of the bullet through his brain, 
coupled with his background and the at 
tendant circumstances, excluded every rea- 
sonable theory of death by any other means 
than suicide. Judgment for the insurer was 
afirmed.—Harless, Admx., et al. v. Atlantic 
Life Insurance Company. Virginia Supreme 
Conrt of Appeals. October 13, 1947. 12 
CCH Lire Cases 910 


MINOR CHANGES BENEFICIARY 
BY WILL 


(KENTUCKY) 
® National Service Life Insurance 


Originally the insured’s wife and mother 
Were named joint beneficiaries of his Na- 


SuaneeaeennnngiTy 


Oe eee 


tional Service Life Insurance policy. How- 
ever, shortly before the insured, who was 
then barely nineteen years of age, went 
overseas, he executed a will, naming his 
mother as beneficiary of his policy. ‘Three 
months later the insured was killed. Was 
the will effective to change the beneficiary? 
The trial court held that it was not, since 
KRS 394.030 provides that persons under 
twenty-one years of age cannot make a will. 
The widow appealed. The higher court af- 
firmed the lower court’s judgment, but for 
different reasons: “The Act under which 
the insurance was issued gave to the insured 
the right to change the beneficiaries within 
the permitted classes, but subject to regula- 
tions. Regulation section 10.3446 provides, 
in part, as follows: ‘A beneficiary designa- 
tion shall be made by notice in writing to 
the Veterans’ Administration signed by the 
insured. An original beneficiary designation 
may be made by last will and testament duly 
probated, but no change of beneficiary may 
be made by last will and testament.’” Judg- 
ment of the lower court was affirmed.— 
Owens v. Owens et al. Kentucky Court of 
Appeals. September 26, 1947. 12 CCH 
Lire CAses 847. 
L. C. Lawrence, 
Appellant. 


Lilburn Phelps, St. Office Building, Frankfort, 
Kentucky, for Appellee. 


Jamestown, Kentucky, for 


VETERAN'S WIDOW 
DENIED PROCEEDS 





(NEW JERSEY) 


e Declaratory judgment 
Validity of marriage 


Plaintiff brought an action against the 
United States for a declaratory judgment 
that she was the lawful widow of the de- 
ceased veteran and as such was entitled to 
the proceeds of his National Service Life In- 
surance policy. At the time of her marriage 
to the deceased, he was still married to an- 
other woman, who had obtained an inter- 
locutory divorce decree which did not 
become final until after plaintiff and the de- 
deceased were married. After the deceased 
entered the armed forces, he designated 
plaintiff as principal beneficiary and his 
mother as contingent beneficiary of his Na- 
tional Service policy. Upon the death of 
the veteran, plaintiff claimed the proceeds, 
but the Veterans’ Bureau refused to recog- 
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nize her claim on the ground that she was 
not the lawful widow of the deceased. The 
court agreed. At the time of its perform- 
ance, the marriage was null and void, and 
the effectiveness of the ceremony was not 
saved for application in future contingencies. 
Plaintiff's motion for summary judgment 
was denied and the proceeds awarded to the 
contingent beneficiary.—Brown v. United 
States of America et al. United States Dis- 
trict Court, District of New Jersey. June 
18, 1947. 12 CCH Lire Cases 848. 
Kristeller & Zucker, Lionel P. Kristeller, 744 
Broad Street, Newark, New Jersey, for Plaintiff. 
Edgar H. Rossbach, United States Attorney; 


Edward V. Ryan, Assistant United States At- 
torney, for the United States. 


Samuel Levin, 11 Commerce Street, Newark, 
New Jersey, for Defendant Nellie Brown. 


ADOPTIVE SISTER'S 
RIGHT TO PROCEEDS 


(PENNSYLVANIA) 
@ National Service Life Insurance 


The insured soldier named his adoptive 
mother as beneficiary of his National Serv- 
ice Lite Insurance. He died on March 28, 
1945, in a prisoner-of-war camp in Germany, 
from wounds received in action. On De- 
cember 31, 1945, the insured’s adoptive par- 
ents died, leaving only plaintiff, their nat- 
ural daughter, to survive them. Plaintiff 
qualified as administratrix of her mother’s 
estate and requested payment of the amount 
due on the insurance policy. Insofar as 
plaintiff based her claim upon her standing 
as administratrix, she had no right to re- 
cover. Section 602 (j) of the National 
Service Life Insurance Act provides that no 
installments of such insurance shall be paid 
to the heirs or legal representatives of the 
insured or beneficiary; and in the event that 
no person within the permitted class sur- 
vives to receive the insurance or any part 
thereof no payment of the unpaid install- 
ments shall be made, Furthermore, by the 
Act of August 1, 1946, 38 USCA 801, Con- 
gress amended Section 601 of the Act of 
1940, omitting the provision in subsection 
(e) of the Act of 1940 that the term ‘‘child” 
shall include an adopted child. Congress 
undoubtedly intended to adopt the rule of 
some states other than Pennsylvania that a 
brother or sister cannot inherit from an 
adopted brother or sister. Judgment for 


defendant was affirmed. — Carpenter y, 
United States of America. United States 
District Court, Western District of Penn- 
sylvania. June 23, 1947, 12 CCH Lure 
CAsEs 895, 

Charles Lysle Seif, 1115 Berger Building; Max 


Z. V. Schoonmaker, Union Trust Building, Pitts- 
burgh, Pennsylvania, for Plaintiff. 


Owen M. Burns, Pittsburgh, Pennsylvania, for 
Defendant. 


ASTHMA 
CONCEALED IN APPLICATION 


(TEXAS) 
e Intent to deceive 


On November 3, 1943, the insured died 
of “malignancy of the stomach.” In a suit 
by his beneficiary upon a policy written on 
the life of the insured on March 20, 1943, 
defendant insurer contended that the policy 
was null and void because the insured’s ap- 
plication had falsely denied that he had ever 
had asthma, which statement was material 
to the risk. In previous years the insured 
had suffered from a_ seasonal allergic 
asthma. In August, 1937, he had a severe 
attack, but by October of that year was 
progressing nicely and never thereafter had 
a severe attack. During the three years 
prior to the application, he did not have 
“any asthma at all—practically none”; and 
when the policy was applied for, he was in 
the best of health and free of asthma. He 
had given the name and address of his fam- 
ily physician in the application, which also 
stated that in the preceding two years he 
had received a physical examination for em- 
ployment. This examination had been made 
under the’ auspices of the United States 
Civil Service Commission on August 3], 
1942, and the insured had disclosed his sea- 
sonal asthma. He had been accepted for 
employment and worked as a machinist until 
late in the summer of 1943. The examining 
physician stated that in his opinion the 
insured was capable of performing duties of 
“arduous-moderate” physical exertion. The 
court thought the evidence clearly sufficient 
to support a finding that the misstatement 
as to asthma had not been made with intent 
to deceive the insurer. Judgment for the 
beneficiary was affirmed.—Bankers Stand- 
ard Life Insurance Company v. Atwood et 
vir. Texas Court of Civil Appeals, Austin 
October 1, 1947. 12 CCH Lire Cases 851. 
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ILL INSURED 
CHANGES BENEFICIARY 


(MICHIGAN) 


e@ Rival claimants 
Undue influence 
Mental capacity 


Plaintiff held a group insurance policy for 
the accommodation of its employees. The 
decedent executed an application designating 
his brother as beneficiary, but before the 
certificate was issued he was temporarily 
laid off. Upon his resumption of employment, 
he filed a new application, in which he des- 
ignated Miss Nohmer as beneficiary. Both 
applications were attached and the certificate 
issued as of the date of the first application. 
After the insured’s death, both his brother 
and Miss Nohmer claimed the proceeds. 
The brother contended that the insured, 
shortly before his death, had executed a 
change of beneficiary by which he again 
named his brother as beneficiary. Miss 
Nohmer’s guardian argued that the change was 
executed as a result of fraud and undue influ- 
ence exerted against the insured, who was men- 
tally incompetent at the time. The court held: 
“It cannot be said that the change in bene- 
ficiary from appellee [Miss Nohmer] to 
appellant [his brother] was an unnatural 
act. For some time prior to his removal to 
the hospital, the insured lived in the home 
of appellant. The insured felt very 
friendly toward appellant and appellant’s 
wife, and he stated, in substance, that they 
had been very good to him. Doubtless he 
entertained a very kindly feeling toward ap- 
pellee, but the latter was not a natural re- 
cipient to his bounty.” The decree of the 
trial court was vacated and a decree entered 
awarding the proceeds to the brother.— 
Chrysler Corporation v. Nohmer et al. 
Michigan Supreme Court. Filed October 
13, 1947. 12 CCH Lire Cases 890, 

Max E. Klayman, 1135 National Bank Build- 
ing, Detroit 26, Michigan, for Appellant. 


Lester L. Johnson, 1910 David Stott Building, 
Detroit 26, Michigan, for Appellee. 


INSURED AND BENEFICIARY KILLED 
(MISSISSIPPI) 7 ae 
© Rival claims to proceeds 


The insured and her husband were killed 
in an automobile accident, the husband sur- 
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viving his wife for an hour and a half. The 
policy named the husband as beneficiary 
with right of revocation, “subject to the 
terms and conditions of the policy.” No 
contingent beneficiary was named. The ad- 
ministrator of the wife’s estate and the ad- 
ministratrix of the husband’s estate both 
claimed the proceeds. The policy provided 
that it would mature as a death claim “upon 
the date of receipt at the home office of the 
company of written proof satisfactory to 
the company as to occurrence and the cause 
of the insured’s death”; that the death of 
any beneficiary prior to maturity of the pol- 
icy as a death claim, or subsequent to the 
maturity of the policy as a death claim but 
before settlement had been completed, 
would terminate the beneficiary’s right to 
receive any settlement or payment; and that 
if a benefic'ary died simultaneously with the 
insured, or after the insured’s death but 
before receipt of satisfactory proof of the 
insured’s death, any payment or settlement 
due should be made with the same benefi- 
ciary and in the same manner as provided in 
the policy for settlement if the beneficiary 
had predeceased the insured. The court re- 
versed the judgment of the trial court and 
rendered judgment in favor of the wife’s ad- 
ministrator according to the terms of the 
policy, the beneficiary’s right to receive the in- 
surance was contingent upon his being alive 
when the claim had matured as a death 
claim. It was shown that the policy did not 
mature as a death claim in the manner pro- 
vided for until after the beneficiary’s death. 
—Mabon, Admr., etc. v. White, Admx., etc. 
Mississippi Supreme Court. October 6, 
1947. 12 CCH Lire Cases 865. 

Engle, Laub, Adams & Forman, Natchez, Mis- 
sissippi, for Appellant. 


Brown & Gwin, Natchez, Mississippi, for Ap- 
pellee. 


ILL HEALTH AT TIME OF ISSUANCE 


(CALIFORNIA) 
e Physician’s testimony 
Waiver of privilege. 


The insurer instituted an action to void 
a policy of life insurance on the ground that 
the insured had been suffering from angina 
pectoris at the time the policy was issued 
and delivered and the first premium paid. 
The lower court found as facts that there 
had been misrepresentation in the applica- 
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tion and that the required good health at 
the time of delivery was absent. The testi- 
mony upon which these facts were in large 
part based, was given by the insured’s physi- 
cian, whose diagnosis of angina pectoris was 
based, in part, on the insured’s statements 
to him. The application waived the privi- 
lege against the insured’s physician’s testi- 
fying and authorized the disclosure of any 
information communicated to him. Such 
testimony, though hearsay, is admissible un- 
der California law. Defendants contended 
that because the application constituted a 
part of the policy if valid, it ceased to be 
such a waiver if the policy was held invalid. 
The court did not agree. The application 
sought the consideration of the insurance 
‘company to induce the issuance of the pol- 
icy. It did not lose its quality as a waiver 
of the privilege if the policy was held in- 
valid. Even if it were not so held, defend- 
ants’ counterclaim seeking recovery on the 
policy, which by its terms included the ap- 
plication, would make the waiver of privi- 
lege valid in the company’s defense against 
recovery of the amount insured. Judgment 
for the insurer was affirmed.—Lutz et al. v. 
New England Mutual Life Insurance Com- 
pany of Boston. United States Circuit Court 
of Appeals, Ninth Circuit. June 24, 1946. 12 
CCH Lire Cases S01. 

McLaughlin, McGinley & Hanson, John P. Mc- 


Ginley, William L. Baugh, Los Angeles, Cali- 
fornia, for Appellants. 


Meserve, Mumper & Hughes, Roy L. Herndon, 
Los Angeles, California, for Appellee. 


SOLDIER KILLED 
IN MOTORCYCLE ACCIDENT 


(NEW JERSEY) 


© Double indemnity 
Military exclusion clause 


The insured, a member of the United 
States Army military police, was fatally in- 
jured in a motorcycle accident while on 
town patrol duty in Bangalore, India. His 
life insurance policy provided that double 
indemnity was not payable if death occurred 
while the insured was in the military or na- 
val service in time of war. Did this clause 
apply to death from any cause while the 
insured was in military service, or merely 
to death due to a cause peculiar to such 
service? The court pointed out that where 
status of military service had been rejected 
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as the basis for exemption, there had been, 
in most cases, a word or phrase indicating 
that death due to a cause peculiar to mili- 
tary service was intended or, at least, a 
doubt was raised which was resolved in 
favor of the insured. In this category were 
cases construing the exemption of liability 
for death while the insured was “engaged” 
in military service, death “in consequence 
of” military service, and death “resulting” 
from military service. On the other hand, it 
has been held that the status of the insured 
as a member of the armed forces was con- 
templated by provisions exempting liability 
for death “while in” and “under enroll- 
ment” in the military service. The same 
conclusion was reached where the policy 
provided that military service in time of war 
was a “risk” not assumed. Unable to de- 
tect any ambiguity, the court declared that 
the language of the exemption clause clearly 
expressed the intention to esiablish status 
as the basis of exemption, and that such a 
clause was not contrary to public policy. 
Judgment for the insurer was affirmed.— 
Jorgenson v. Metropolitan Life Insurance 
Company. New Jersey Supreme Court 
Filed September 23, 1947. 12 CCH Lire 
Cases 855. 

David I. Stepacoff, James F. Patten, 280 Ho- 
bart Avenue, Perth Amboy, New Jersey, for 
Plaintiff, Appellant. 

Clifford I. Voorhees, 390 George Street. New 
Brunswick, New Jersey, for Defendant, Re- 
spondent. 

Nathan Duff, 280 Hobart Street, Perth Amboy, 
New Jersey, for United War Veterans of America 
(World War II), Amicus Curiae. 


HOSPITAL PATIENT 
CHANGES BENEFICIARY 


(TENNESSEE) 
© Rival claimants 
Mental capacity 


Both the husband and the brother of the 
deceased insured claimed the proceeds of 
her two insurance policies. Shortly before 
she died, the insured executed a change of 
beneficiary from her husband to her brother. 
Her husband contended that she had been 
mentally incompetent at the time of the 
transaction, and charged undue influence by 
members of her immediate family. On Oc- 
tober 2, 1946, the insured suffered a miscar- 
riage, and nine days later symptoms of heart 
failure and high blood pressure appeared 
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Subsequently, the insured developed uremic 
poisoning, which resulted in her death on 
November 1, On the evening of October 
29, the deceased asked her brother to secure 
forms so that she could effect a change in 
beneficiaries. ‘The transaction took place 
the following day in the presence of Dr. 
Stabnick, the brother, a notary public and 
another witness. The first three of this 
group testified that the deceased had been 
mentally competent at the time of the trans- 
action. On the other hand, Dr. Campbell, 
a heart specialist on the case, his associate 
and two registered nurses who were in con- 
stant attendance upon the deceased, testi- 
fied that in their opinion the deceased had 
been mentally incapable of understanding 
the nature and import of the transaction. 
However, Dr. Campbell admitted that at 
times the insured had been rational. The 
court declared: “Due to illness or some 
other condition, a person may be consider- 
ably below his normal mental state and yet 
in the eyes of the law capable of consum- 
mating a business transaction. It is well 
settled that a will or other document exe- 
cuted in a lucid interval, even by one who 
was before and afterwards a confirmed 
lunatic, is valid.” Judgment dismissing the 
husband’s bill was affirmed.—Brown v. San- 
sone et al. Tennessee Court of Appeals. 
Filed October 10, 1947. 12 CCH Lire Cases 
873. 

Max Bresler, Harvey E. 
Tennessee, for Complainant. 


Harry C. Pierotti, Hanover & Hanover, Mem- 
phis, Tennessee, for Defendants. 


Taylor, Memphis, 


EMPLOYER 
HAS INSURABLE INTEREST 


(KANSAS) 


© Accident insurance on employee 
Employer named beneficiary 


The insured, who was engaged in a busi- 
ness of extraordinary hazard, named his 
employer the beneficiary of an accident insur- 
ance policy for which the employer paid the 
premiums. After the insured’s death, the 
msurer paid the face amount of the pol- 
icy to the employer. In an action to re- 
cover death benefits, the administratrix con- 
tended that the employer had no insurable 
interest in the life of the insured and that 
the policy constituted a wagering contract. 
Concurrently with the application, the in- 
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sured executed an “Employee Assignment 
of Policy,” in which it was stated that he 
had no interest in the policy and that the 
employer would hold and entertain a feel- 
ing of moral responsibility toward payment 
of burial expenses. The court concluded 
that in its final analysis existence of an in- 
surable interest depends upon the inherent 
nature of the financial, beneficial or per- 
sonal relationship existing between the par- 
ties, and that the essential point for 
consideration is whether the policy was 
obtained in good faith, and not for the 
purpose of speculating on the duration of 
a life in which the beneficiary had no in- 
terest. The employer had an insurable 
interest in his employee’s life to the extent 
of any financial loss he might incur as a 
result of the employee’s death from a cause 
for which he was liable in damages. The 
policy was silent on whether the employer 
was to retain the death benefits. However, 
within a few hours after the insured’s death, 
the employer recognized his moral obliga- 
tion and advised plaintiff that she could 
spend up to $1,000 for the funeral by reason 
of the policy. Furthermore, after the death 
benefits had been paid to him as beneficiary, 
he continued to acknowledge his liability by 
offering to pay plaintiff $500 and the funeral 
expenses amounting to $424.95. Since the 
employer was liable to plaintiff for the bal- 
ance of the death benefits, judgment against 
him was affirmed. Judgment against the in- 
surer was reversed.—Geisler, Admx. v. the 
Mutual Benefit Health and Accident Asso- 
ciation et al. Kansas Supreme Court. Au- 
gust 5, 1947. 12 CCH Lire Cases 866. 
Douglas Hudson, Douglas G. Hudson, Howard 
Hudson, Fort Scott, Kansas, for Appellants. 


Walter B. Patterson, Fort Scott, Kansas, for 
Appellee. 


FALSE ANSWERS 
IN ‘BLUE BABY'S’’ APPLICATION 


(MISSISSIPPI) 
© Absence of fraud 


In April, 1940, the insured applied for and 
obtained a policy of insurance on a nonmedi- 
cal application, stating therein that he had 
never been told he had any heart trouble and 
that he had never had a disease of the 
heart. In March, 1942, within the two-year 
contestable period, the insured died of an 
abscess on the brain. The insured had been 
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a “blue baby,” and consequently was below 
par in physical strength, did not breathe 
normally and could not take the strenuous 
exercise required of average boys in playing 
such games as college football or baseball, 
but only “back-lot football and baseball.” 
Dr. Kelly, an older brother of the insured, 
testified that the insured had a congenital 
heart, but managed to do the things other 
people did, worked his way through teach- 
ers’ college, and was not handicapped to a 
great extent after he grew up. The witness 
stated that being born as a “blue baby” is 
an abnormality, not a disease, that “we 
think he had some stenosis of the pulmon- 
ary artery”; and that if a “blue baby” lives 
to thirty years of age, the normal expec- 
tancy is good. The insured lived to be 
thirty-four, had a wife and child, whom he 
supported from his earnings as an employee 
of the engineering department of the state 
highway commission, where he served as a 


rodman, and had lost only two weeks from 
his work within the five years prior to his 
death. This loss of time was caused by an 
attack of influenza. The policy provided 
that all statements made by the insured, in 
the absence of fraud, would be deemed rep- 
resentations and not warranties. The court 
declared the proof wholly insufficient to es- 
tablish any fraud on the part of the insured. 
The answers were true in the sense that the 
applicant would naturally have understood 
the questions, and had been made without 
the applicant’s knowledge that he had heart 
trouble in the ordinary acceptance of that 
term. Judgment for the beneficiary was af- 
firmed.—Life & Casualty Insurance Com- 
pany of Tennessee v. Kelly. Mississippi 
Supreme Court. October 6, 1947, 12 CCH 
Lire Caseks 863. 

Cc. R. Bolton, Tupelo, Mississippi, for Ap- 
pellant. 


Guy Mitchell, Sr., Guy Mitchell, Jr., Tupelo, 
Mississippi, for Appellee. 
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Massachusetts License of K. C. Threatened 


According to Deputy Commissioner O’Leary, the Knights of Columbus are 


threatened with a revocation of their license in Massachusetts. 


They are charged 


with the violation of several state laws regulating fraternals including the re- 
moval illegally, of a sum of money from their mortuary fund to their expense 


fund. 


The case is set for hearing in the near future. 
presented by the Supreme Advocate of the K. C. 


Among the contentions 
is that approximately sixty- 


one per cent of its membership of over seven hundred thousand are not insured 
and it would not be fair to this group to have the expense of investigation 


born by the general fund. 


He contended that the practice used in Massachusetts 


was perfectly legal in other states and that the organization was solvent. 


The Blue Cross in Massachusetts 


When Commissioner Harrington of Massachusetts recently presented a de- 
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partmental report to the legislative insurance committee now sitting to study 
the new insurance laws, it contained a statement concerning the Blue Cross 
in that state, showing that its 1946 loss ratio was 105.8. The statement 
also showed the accounts to be in poor condition. Rather than recommending 
that the corporation be wound up he suggested that it be made subject to the 
insurance laws and placed under some state agency for supervision. ‘“There’s 
nothing in the conduct of the Blue Cross [Massachusetts] that cannot be cured,” 
the Commissioner stated. 
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Contractor’s Liability 
Asphalt escaping from  kettle— 
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(Wash.) 1045 
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Low Step in sidewalk (Pa ) 1050 
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DAMP MARKET FLOOR 


(MICHIGAN) 


e Customer injured 


While purchasing fruit in defendant’s fruit 
Store, plaintiff slipped on a wet floor near 
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Owner's Liability 
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injured (Ga.) 1047 
Pedestrian injured—Ramp on side- 
walk (La.) 1042 
Syrup on sidewalk (N. C.) 1043 
Restaurant patron assaulted by cus- 
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Railroad’s Liability 
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Repairman’s Liability Kerosene 
heater—H ouse damaged by fire 
(Tex.) 1048 
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Customers injured — Damp floor 
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Puddle of syrup on floor (Cal.).. 1048 
Street Railway's Liability—Prospec- 
tive passenger injured (D. C.) 1045 
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some lettuce crates and fractured her right 
ankle. She did not notice anything unusual 
about the floor or any foreign objects on it. 
She had purchased some apples, and de- 
fendant had to reach in front of her for a 
paper sack. She had then stepped with her 
right foot, slipped and fell. There was some 
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evidence of seepage from the lettuce crates 
and dampness on the floor, which could be 
seen from a distance of seven or eight feet. 
The trial court found that even with the 
damp spot on the floor, the store was a rea- 
sonably safe place for customers. The higher 
court affirmed, declaring: “The trial court 
could have found that the grape or refuse 
which plaintiff says she stepped on and 
which became crushed under her foot might 
have been the actual cause of her slipping, 
but defendant was not shown to have had 
knowledge or notice of the presence of such 
refuse.”—Van Brocklin, v. Bragman, d.b.a. 
Washington Cut-Rate Fruit Market, et al. 
Michigan Supreme Court. October 16, 1947. 
15 CCH NEGLIGENCE Cases 303. 

Smith & Brooker, 212-214 Phoenix Building, 
Bay City, Michigan, for Plaintiff, Appellant. 


Stanton & Montgomery, 514 Bearinger Build- 
ing, Saginaw, Michigan, for Appellees. 


PEDESTRIAN 
STUMBLES OVER RAMP 


(LOUISIANA) 
e Brewing company’s liability 
Dangerous obstruction 


As plaintiff was walking upon the side- 
walk at night, she stumbled over a wooden 
ramp lying adjacent to the sill of a door of 
defendant brewing company’s building. The 
ramp was described as a wooden runway 
over which handtrucks were wheeled from 
defendant’s plant to the sidewalk. Because 
it was unpainted and worn, it was incon- 
spicuous. A study of the photographs and 
the testimony convinced the court that de- 
fendant’s employees were guilty of gross 
negligence in permitting the hazardous ob- 
struction to remain unguarded on a public 
sidewalk. The ramp was not a large one, 
and was located off to one side of the side- 
walk. It was not in such a position that a 
pedestrian would readily see it unless he 
actually had his eyes focused in its vicinity. 
Judgment for plaintiff was affirmed.—Lewis 
v. American Brewing Company. Louisiana 
Court of Appeal, Parish of Orleans. Octo- 
ber 7, 1947. 15 CCH NEcLiceNcE Cases 276. 

H. W. Robinson, H. M. Sively 
Rhodes, for Plaintiff, Appellee. 


Porteous, Johnson & Humphrey, for Defend- 
ant, Appellant. 


Robinson, 
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CUSTOMER 
STRUCK BY COFFEE CUP 


(GEORGIA) 
@ Assault by drunken customer 
Proprietor’s liability 


Plaintiff, a customer in defendant's res- 
taurant, was struck on the back of the head 
by a cup of coffee thrown by another cus- 
tomer. In an action against the proprietor, 
plaintiff alleged that the offending guest had 
been drunk, quarrelsome and arrogant, all 
of which defendant knew, and that his as- 
sailant had caused a commotion and argu- 
ment before throwing the cup of coffee. The 
trial court erred in sustaining the general 
demurrer and dismissing the case. The alle- 
gations were sufficient to present the ques 
tion of whether defendant was negligent in 
failing to protect plaintiff from the unlawful 
acts of the other guest. This question was 
answerable only by the jury. Judgment of 
the lower court was reversed.—Hall v. Davis. 
Georgia Court of Appeals. September 26, 
1947. 15 CCH NecLicence Cases 243. 

George W. Willingham, Julian E. Gortatow- 
sky, Atlanta, Georgia, for Appellant. 

John M. Slaton, Atlanta, Georgia, 
pellee. 


for Ap- 


ONE-INCH RISE IN SIDEWALK 
(ILLINOIS) 
e Pedestrian injured 
Municipality’s liability 

Plaintiff injured her foot and hip when 
she fell on a raised place in defendant city’s 
sidewalk. The court thought it a fair in- 
ference from all the evidence that the walk 
was of concrete marked off into slabs or 
sections; that there was a crack between 
these sections of three-quarters of an inch; 
that a portion of one of the slabs was about 
one inch higher than a portion of the adjoin- 
ing section; and that plaintiff did not raise 
her left foot sufficiently high to clear this 
one-inch raise. As a consequence, she stubbed 
the toe of her shoe, lost her balance and fell. 
Affirming a judgment n. o. v. for defendant, 
the court declared: “A city can be found 
guilty of negligence only when the defect 
in a sidewalk is such that a reasonably pru- 
dent man should anticipate some danger to 
persons walking upon it. ... This defect was 
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so slight that no reasonable mind... could 


foresee that an injury would result to a 


pedestrian upon the sidewalk while exer- 


cising reasonable care for her own safety.” 
—Walter v. City of Rockford. Illinois Ap- 
pellate Court, Second District. September 
26, 1947. 15 CCH NEGLIGENCE Cases 251. 
Wilbur E. Johnson, Stuart B. Nordquist, 
Rockford, Illinois, for Appellant. 


Charles S. Davis, David F. Madden, Rockford, 
Illinois, for Appellee. 


BOTTLED BEVERAGE EXPLODES 


(NORTH CAROLINA) 


¢ Manufacturer’s liability 
Similar explosions 

Two bottles of a beverage manufactured 
by defendant exploded as plaintiff was re- 
moving the bottles from the case to place 
them in the refrigerator. The broken glass 
cut plaintiff’s hand and wrist, causing serious 
Plaintiff's action for damages was 
based on allegations of negligence. The 
jury returned a verdict for plaintiff. De- 
fendant’s appeal presented the question of 


injury. 


whether the evidence of its negligence was 
sufficient to take the case to the jury. The 
court spoke: “It is well settled in this juris- 
diction that proof of injury caused by the 
explosion of a bottle containing a carbonated 
beverage, alone, would not be sufficient to 
make out a case of actionable negligence. 
The doctrine of res ipsa loquitur does not 
apply. . . . When it is made to appear that 
other bottles filled by the same bottler, un- 
der similar circumstances, about the same 
time, have exploded, there is afforded some 
evidence of negligence sufficient to be sub- 
mitted to the jury, as it would thus form 
the basis for the permissible inference that 
the bottler had not exercised that degree of 
care required of him under the circumstances.” 
Such evidence was offered by plaintiff. De- 
fendant’s motion for judgment of nonsuit 
was properly denied.—Davis v. Coca-Cola 
Bottling Company of Asheville. North 
Carolina Supreme Court. October 8, 1947. 
15 CCH NEGLIGENCE Cases 278. 

Monroe M. Redden, J. E. Shipman, for Plain- 
tiff, Appellee. 


Williams, Cocke & Williams, for Defendant, 
Appellant. 
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SYRUP ON SIDEWALK 


(NORTH CAROLINA) 
© Pedestrian injured 


As plaintiff was walking on the sidewalk 
in front of the building occupied and used 
by defendants in manufacturing candy, he 
observed a liquid, which looked like dirty 
water, flowing across the sidewalk from the 
open doors to the curb. Pursuing his way, 
plaintiff stepped on the liquid. His feet 
slipped from under him, and he fell on his 
head and back. The substance proved to 
be syrup and water, which had been swept 
out of the building onto the sidewalk. Plain- 
tiff testified that he did not know there was 
any danger and had no idea that the fluid 
was slippery. Three cars were parked in 
front of the building, and there was so much 
traffic that one could not walk in the street 
beyond those cars. The court was of the 
opinion that the testimony offered by plain- 
tiff was sufficient to afford some evidence 
of negligence on the part of defendants and 
to withstand the motion for a nonsuit judg 
ment. Nor was the appearance of the liquid 
such as to carry the necessary implication 
of contributory negligence to one who stepped 
on it in passing along the street. Whether 
plaintiff used due care under the circum- 
stances was a question for the jury. Judg- 
ment of nonsuit was reversed.—Marzelle, 
etc. v. Brown, d.b.a. Ski-Land Manufactur- 
ing Company et al. North Carolina Supreme 
Court. August 24, 1947. 15 CCH NeEctI- 
GENCE Cases 241. 

Lamar Gudger, for Plaintiff, Appellant. 

Harkins, Van Winkle & Walton, for Defend- 
ants, Appellees. 





(MISSISSIPPI) 
e Burden of proof 


After defendant’s warehouse, in which 
arsenate was stored, was damaged by fire, 
the arsenate became wet and unusable. De- 
fendant received permission from a land- 
owner to dump the debris, including the 
unusable arsenate, ina gulch. The arsenate 
had a salt base, which attracted cattle. Plaintiff 
knew the poison had been deposited in the 
gulch by defendant. The next day he found 
his three heifers dead seventy to eighty steps 
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away from the bluff. Their bodies were 
swollen, and there was a discharge from 
their noses. There were no tracks or signs 
that the heifers had been to the poison, and 
no chemical anlysis of the remains of the 
animals was made. Proof was not offered 
that body distensions and nose discharges 
were symptoms peculiar to arsenate poison- 
ing. The court summarized: “The poison 
was deposited in a thirty-foot gulch; the 
animals had not been nearer than seventy 
to eighty steps of the top bank of this gulch; 
and there is no claim that any poison was 
that distance from the bank of the bluff... . 
The burden was upon plaintiff to show that 
the animals ate this poison and died there- 
from. Mere proximity of the dead bodies 
of the cattle to the poison is not enough to 
meet that burden.” Judgment for plaintiff 
was reversed and rendered for defendant. 
—Seven-Day Wholesale Grocery, etc. v. Jarvis. 
Mississippi Supreme Court. October 20, 1947. 
15 CCH NEGLIGENCE Cases 308. 


Maxwell Bramlette, Woodville, Mississippi, 
for Appellant. 
Clay B. Tucker, Woodville, Mississippi, for 


Appellee. 





(CALIFORNIA) 
e Statute of limitations 


Plaintiff brought an action against de- 
fendants, licensed physicians, to recover for 
injuries resulting from the alleged negligent 
treatment and diagnosis of her illness. The 
injury requiring medical care occurred on 
February 11, 1945. The professional serv- 
ices of defendants commenced “immediately 
thereafter.” The complaint, filed on June 13, 
1946, alleged that “until on or about June 15, 
1945, plaintiff had full faith in the skill and 
veracity of defendants.” Defendants argued 
that the complaint showed on its face that 
the cause of action was barred by the one- 
year statute of limitations. The court an- 
swered: “The rule is now settled that in 
those cases where the one-year statute is 
applicable [and not the three-year statute 
based on allegations of fraudulent conceal- 
ment] the statute does not start to run until 
the date of the discovery, or the date when, 
by the exercise of reasonable care, plaintiff 
should have discovered the wrongful act, or 
the date of the termination of the relation- 


ship of physician and patient. The allega- 
tions here demonstrate that the action was 
filed within one year of discovery.” Judg- 
ment of the trial court, which sustained the 
demurrers without leave to amend, was re- 
versed.—Greninger v. Fischer et al. Cali- 
fornia District Court of Appeal, First Dis- 
trict, Division One. September 23, 1947, 
15 CCH NEGLIGENCE Cases 251. 

Melvin M. Belli, Van H, Pinney, for Appel- 
lant. 


Johnson R. Ricksen, Appelbaum & Mitchell, 
John Jewett Earle, for Respondents. 


BOX CAR AND STAVE WAGON 
COLLIDE 


(KENTUCKY) 


e Cooperage company employee injured 
Railroad’s liability 


Plaintiff, an employee of a cooperage com- 
pany, was injured when defendant moved a 
box car along a spur track lying close beside 
a loading platform of the company. When 
the box car collided with a loaded stave 
wagon on the platform, the plaintiff was 
jammed against a brick wall. Upon this 
occasion defendant’s train crew had followed 
its usual custom in moving the box car only 
after being notified by the foreman of the 
cooperage company that all men and ob- 
structions had been cleared. Immediately 
after this notification, the box car had started 
to move; the stave-loaded wagon began simul- 
taneously, by force of gravity or by some act 
on the part of plaintiff, to roll toward the box 
car, or else the wagon remained where it had 
been negligently placed, so close to the moving 
box car that the projecting, metal ladder on 
the side of the box car caught the corner of 
the wagon and threw it against plaintiff. 
The loading platform foreman having noti- 
fied the carrier that the way was clear and that 
the train might proceed, the carrier had a legal 
right to rely upon such notification. The trial 
court should have directed a verdict for 
defendant. Judgment for plaintiff was re- 
versed.—Kentucky and Indiana Terminal 
Railroad Company, Inc. v. Whoberry et al 
Kentucky Court of Appeals. September 23, 
1947. 15 CCH Necticence Cases § 252. 

Charles W. Milner, Hubert T. Willis, Louis 
ville, Kentucky, for Appellant. 


Clark Otte, James Shaw, Louisville, Kentucky, 
for Appellees. 
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PROSPECTIVE PASSENGER 
STRUCK BY STREETCAR 


(DISTRICT OF COLUMBIA) 


e Stepping into path of car 
Carrier-passenger relationship 





Plaintiff mounted a streetcar loading plat- 
form. According to her testimony, a west- 
bound car stopped upon her signal and its 
door opened. As she was about to enter, 
the car started, causing the door to strike 
her. All others who testified said the car 
did not stop and that its door did not open. 
There was evidence that she had stepped in 
front of the car. It was undisputed that 
even with the door open, no part of the car 
would overhang the platform. The jury 
accepted the testimony of the two witnesses 
who stated that plaintiff stepped from the 
platform into the path of the approaching 
car, and the finding was amply supported 
by the evidence. Plaintiff contended that 
the trial court had erred in refusing to in- 
struct the jury that she was legally in the 
position of a passenger and as such entitled 
to the highest degree of care from defendant. 
The court did not discover any case in any 
jurisdiction holding that one attains the legal 
status of a passenger merely by standing or 
walking on a streetcar loading platform in 
the midst of a city street, with an undis- 
closed purpose of boarding an approaching 
car. Such conduct does not give rise to the 
passenger relation unless accompanied by 
additional circumstances. The trial court 
correctly rejected the requested instruction. 
Judgment for defendant was affirmed.— 
Howard vy. Capital Transit Company. United 
States Court of Appeals, District of Columbia. 
October 13, 1947. 15 CCH Nec LiceNce CASES 
280. 


Edmund D. Campbell, for Appellant. 


George D. Horning, Jr., Frank F. Roberson, 
for Appellee. 


YOUTH FALLS INTO AIR WELL 


(WASHINGTON) 


© County’s liability 
Deceptive lighting 





In the public recreation area maintained 
by defendant county, was a large field house, 
which, on the night in question, was being 
used for a “teenagers’” dance, Along the 
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UT 


entire south side of the building was a light 
and air well approximately seven feet deep, 
and along the outer edge of the light and air 
well was a stone wall varying in height from 
eighteen inches to more than two feet. At 
night the lights from the windows in the 
field house shone upon the wall in such a 
manner that to a person approaching the 
building from the south, there appeared to 
be a stone or concrete walk along the south 
of the building, level with the top of the 
stone wall. As the twenty-one-year-old 
plaintiff approached the building on a cinder 
walk which ran parallel with the stone wall, 
he was deceived by the concrete wall and, 
in attempting to step upon it, fell into the 
light and air well. There was evidence that 
several people had been deceived by the 
situation and had gone over the curbing. 
The court had no doubt that knowingly per- 
mitting the existence of a situation whereby 
reasonably prudent people might be deceived 
into believing a dangerous opening to be a 
safe place to stand or walk, would 
stitute negligence which could be the proxi- 
mate cause of any injury sustained by falling 
through the opening. The questions of neg- 
ligence, proximate cause and contributory 
negligence were clearly for the jury. Judg- 
ment for plaintiff was affirmed.—Smith v. 
King County. Washington Supreme Court, 
Department Two. September 18, 1947. 15 
CCH NEGLIGENCE CAsEs 276. 


Lloyd Shorett, L. C. Brodbeck, J. W. Croome, 
for Appellant. 


H,. I, Kyle, Leo W. Stewart, for Respondent. 
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STEPPING INTO ELEVATOR SHAFT 


(KENTUCKY) 


® Building owner’s liability 
Due care 





The Cavalier Cravat Company rented from 
defendant the third floor of a four-story 
building. The decedent, who was president 
of Cravat, stepped into an elevator shaft on 
the third floor of the building and fell to 
the basement. It was a hand-controlled, 
electric freight passenger elevator, which 
had been approved by the city elevator in- 
spector. The decedent had walked up the 
stairs from the first to the third floor upon 
his return from lunch, stated in the presence 
of his bookkeeper that he had forgotten to 
put up the express sign, and then walked 
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toward the elevator. ‘The only eyewitness 
testified that she saw him place his left hand 
against the facing and raise the door with 
his right hand. He had looked toward the 
office and said something, “turned and just 
stepped off in there.” The court found no 
merit in the contentions that the lighting 
at the entrance was insufficient or that the 
elevator was not of a modern type contain- 
ing various safety devices and locks. The 
decedent’s own negligence brought about 
his death. He was familiar with the type 
of elevator in use. When he raised the door, 
he was facing the shaft and had ample op- 
portunity to determine whether or not the 
elevator was at the third floor. Judgment 
for defendant was affirmed.—Taustine, Exr. 
v. B. & B. Novelty Company. Kentucky Court 
of Appeals. October 7, 1947. 15 CCH Nec- 
LIGENCE CASES 253. 

Davis, Boehl, Viser & Marcus, Louisville, Ken- 
tucky, for Appellant. 

Lawrence S. Grauman, Louisville, Kentucky, 
for Appellee. 


ICY RAMP AT INTERSECTION 


(IOWA) 


e Pedestrian injured 
Municipality’s liability 


Plaintiff sustained a fractured elbow when 
she slipped and fell on a ramp at the north- 
east corner of an intersection. She alleged 
that her injuries were caused by the negli- 
gence of defendant in permitting snow and 
slush to remain upon the ramp for more 
than five days, during which time the trampling 
of pedestrians caused the snow, slush and ice 
to become rough and rutted, and that defend- 
ant, with actual or constructive notice of this 
condition, had failed to sand, cinder or salt 
the ice and snow, or otherwise to protect 
pedestrians using the ramp. Defendant argued 
that plaintiff’s fall had occurred during her 
seventh passage over the ramp in four con- 
secutive days, that on each occasion she 
had observed the icy condition of the ramp 
and realized the danger of attempting to 
walk upon it, and that consequently she 
had failed to prove her freedom from con- 
tributory negligence. The court replied: 
“It cannot be said that plaintiff was con- 
tributorily negligent, as a matter of law, in 
walking upon the ramp, even though she 
observed its uneven, icy condition and knew 
that it was very dangerous, if she believed 
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that by the exercise of care she could pass 
over it safely, and as a reasonably prudent, 
cautious, careful person believed and was 
justified in believing that she was not im- 
prudent in attempting to walk upon it. Under 
such circumstances, the issue of plaintiff's 
freedom from contributory negligence is for 
the jury.” Judgment for plaintiff was af- 
firmed.—Taylor v. City of Sibley, Iowa. 
Iowa Supreme Court. October 14, 1947, 
15 CCH NEGLIGENCE CASEs 296, 

Corcoran & Kennedy, Sibley, Iowa, for Ap- 
pellant. 

Kindig, Kindig & Beebe, Sioux City, Iowa; 
Koopman & Koopman, Sibley, Iowa, for Ap- 
pellee, 


INVITEE TANGLES WITH VINES 


(CALIFORNIA) 
e Landlord’s liability 





Defendant Tassey, who leased a house to 
plaintiff's daughter and son-in-law, employed 
defendant Deyo to paint the residence. Before 
beginning the work Deyo removed some 
vines from the side of the house and placed 
them in a narrow space between the wall 
and the pathway. Some ends of the vines 
extended into the path. Apparently, the 
roots were not disturbed because the vines 
continued to grow between the time they 
were dislodged from the wall in September, 
1943, and the date of the accident in May, 
1944. The pathway was partially covered 
by dead leaves, which obscured the vines. 
While plaintiff was walking along the path- 
way, she caught her foot on one of the vines, 
fell and was injured. Reversing a judgment 
of nonsuit, the court held that the question 
of whether or not either or both defendants 
had exercised ordinary care for the protec- 
tion of the tenants’ invitee, should have been 
submitted to the jury. There was evidence 
from which a jury could have determined 
that Miss Tassey was liable for the negli- 
gence of Deyo, as her employee, under the 
respondeat superior doctrine. On the other 
hand, if the jury found Deyo to be an inde- 
pendent contractor, he would be liable for 
his own negligent act in leaving the vines 
to extend into the pathway for a period of 
nine months. The jury might also have re- 
turned a verdict against Miss Tassey on the 
ground that she was responsible for injuries 
to her tenants’ invitees resulting from the 
negligence of an independent contractor.— 
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Bowater v. Tassey et al. California District 
Court of Appeal, Second District, Division 
Two. September 30, 1947. 15 CCH Nec- 
LIGENCE CASES 305. 

Laurence B, Martin, William P. Camusi, for 
Appellant. 


Jones, Thompson & Kelly, H. S. 
Respondents. 


Farrell, for 


“PIN PULLER”’ 
STRUCK BY PASSING ENGINE 


(ILLINOIS) 


@ Railroad’s liability 
Contributory negligence 


The deceased was a “pin puller” employed 
by the Burlington Railroad. Just prior to 
the accident he was standing on the foot 
board of a tender attached to a Burlington 
engine, which was moving north. Follow- 
ing a short distance behind, on a track just 
to the west, was an engine of the Alton 
Railroad. The Burlington engine was about 
to proceed to another track to the east, and 
had almost come to a stop to permit the de- 
ceased to set the switch. He stepped off the 
foot board to go to the switch, but apparently 
stepped over on the track to the west or near 
enough to be struck by the passing Alton 
engine. The engineer, who was on the west 
side of the engine, had been looking ahead 
but did not see the deceased. The fireman, 
who was on the east side, was trimming his 
fre in preparation for entering the round 
house. The negligence charged was failure 
of the engineer to ring the bell and failure 
of the fireman to keep a lookout. Plaintiff 
failed to establish a failure to ring the bell. 
Furthermore, the fireman, who had other 


duties to perform, was not required to keep 
a lookout at this time. 
gence for him to fail to anticipate that the 
deceased would step on the Alton tracks. 
But even if it were shown that defendant’s 
employees had been guilty of some negli- 
gence, the deceased’s contributory negligence 


It was not negli- 


would bar recovery. If there was a duty 
upon those operating the Alton engine to 
keep a lookout for the deceased, a like duty 
was imposed upon him. His opportunity 
to see the danger was equal to theirs. Judg- 
ment was entered for defendant n.o.v.—David- 
son et al. v. Gardner, Trustee, Alton Railroad 
Company, United States District Court, 
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Northern District of Illinois, Eastern Divi- 
September 12, 1947. 15 CCH Nectt- 
GENCE Cases 240. 


William H. DeParcq, Robert J. 
1332-1333 North LaSalle Street, 
nois, for Plaintiff. 


Winston, Strawn & Shaw, 38 South Dearborn 
Street; Charles F. White, C. W. Krohl, 547 West 
Jackson Boulevard, Chicago, Illinois, for De- 
fendant. 
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Martineau 
Chicago, Illi- 


STEAM EMITTED FROM CLEANERS 
(GEORGIA) its 
e Barefoot boy burned 


Automobiles parked against the curb, re- 
stricting part of the sidewalk space, and a 
broken sidewalk resulted in congestion for 
pedestrians in front of defendant cleaning 
company’s establishment. Therefore, mem- 
bers of the public had to walk across de- 
fendant’s property along the 
sidewalk or in going to a mail box located 
on defendant’s property. Defendant, aware 
of this custom, had acquiesced to it. As a seven- 
year-old plaintiff, who was barefoot, passed 
the front door of the building, he was sud- 
denly enveloped in steam which defendant, 
without warning, caused to be emitted from 
exhaust pipes, emptying a large quantity of 
boiling water upon the feet and legs of the 
child. The court was of the opinion that 
the allegations of the petition showed that 
the child was a licensee to whom defendant 
had a duty to refrain from willfully or wan- 
tonly injuring or exposing him to ordinary 
perils, and a duty to exercise ordinary care 
to avoid injuring him after his presence on 
the premises was, or should have been, dis- 
covered. “The slightest care on the part of 
defendant would have obviated any danger. 
To look out along the course of the projected 
stream and ascertain if the way was clear 
would have required but a moment’s notice. 
[To deflect] the pipes downward, or to pro- 
tect them by hoods, could easily have been 
done, and the peril thereby removed.” The 
trial judge did not err in overruling defend- 
ant’s demurrer.—Banks vy. Watts, etc. Georgia 
Court of Appeals. October 9, 1947. 15 CCH 
NEGLIGENCE Cases 301. 


in passing 


Thomas A, Jacobs, Jr., Macon, Georgia, for 
Appellant. 

L. Eugene Jessup, 
pellee. 


Macon, Georgia, for Ap- 
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CUSTOMER FALLS IN SYRUP 


(CALIFORNIA) 
® Notice 





Plaintiff paid for her purchases in defend- 
ant’s self-service grocery and started to leave 
the store. Just as she reached the post in 
the entrance, she slipped and fell in a sitting 
position. When she tried to get up, she 
slipped again. Then she saw a torn paper 
bag along the post with syrup seeping from 
it. A puddle “about a foot and a half” had 
tormed at the base of the post. The court 
thought the circumstantial evidence clearly 
sufficient for the jury to infer that the syrup 
had remained on the floor long enough so 
that, in the exercise of reasonable care, de- 
fendant should have discovered and remedied 
the condition. It was a reasonable inference 
that when the glass jar fell to the concrete 
floor with sufficient force to break the jar, 
it must have made an appreciable noise, 
which the cashier should have heard. It 
would take a substantial period of time for 
the heavy, thick fluid to seep through the 
paper bag and to form a puddle of appreciable 
proportions. The court found no merit in 
the contention that plaintiff was contribu- 
torily negligent as a matter of law because 
she did not look at the floor as she walked 
towards the entrance. “Since it was the in- 
tention of defendant that its customers should 
see the goods displayed on the counters, and 
not have tq watch the floor, it should have 
realized that dangerous substances on the 
floor would create a dangerous condition, 
and should have acted accordingly.” Judg- 
for plaintiff was affirmed.—Louie v. 
Food Stores, Inc. California 
District Court of Appeal, First District, 
Division One. September 30, 1947. 15 CCH 
NEGLIGENCE Cases 284. 


ment 
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Theodore Hale, Carroll B. Crawford, for Ap- 
pellant. 

J. Adrian 
Respondent. 


Palmquist, Nathan G. Gray, for 


KEROSENE HEATER 
IGNITES HOUSE 


(TEXAS) 
e@ Repairman’s negligence 


Plaintiffs purchased a home in which a 
kerosene water heater, purchased from de- 


fendant company by a prior owner, had 
been temporarily disconnected. Unable to 
light the heater, plaintiff husband consulted 
the head of defendant’s repair department, 
who agreed to put the heater in operation 
for a charge. The repairman found that 
fuel was not flowing properly through the 
constant-level valve, and that some of the 
valves were corroded. He cleaned the cor- 
roded parts and informed plaintiff that the 
heater was ready to be lighted. As the re- 
pairman did not know how to light the 
heater, plaintiff did the lighting, following 
the directions on the metal plate. The re- 
pairman remained near the heater for an 
hour and a half, waiting to see that the 
water heated properly. At the end of that 
period, the roof caught fire near the heater, 
and the house and its contents were de- 
stroyed. According to plaintiff, the repair- 
man had stepped to the door a minute or 
two before the fire and said: “I have turned 
it up to make it heat quicker, and it is all 
right now.” The jury found that the repair- 
man had failed to keep a proper watch on 
the heater and to regulate it so as to prevent 
setting the house on fire. The evidence 
supported the jury’s conclusion that the 
repairman’s action in attempting to gain 
more heat constituted negligence, especially 
since he took no active steps to guard 
against fire. Judgments for plaintiffs were 
affirmed.—Montgomery Ward & Company 
et al. v. Scharrenbeck et al. Texas Supreme 
Court. October 1, 1947. 15 CCH NEcLI- 
GENCE CASEs 244. 

Woodruff & Holloway, Gib Calloway, Brown- 
wood, Texas, for Petitioners. 


E. M. Davis, Wilkinson & Griffin, Brownwood, 
Texas, for Respondents. 


PASSENGER 
FALLS IN STATION VESTIBULE 


(MISSOURI) 


e Adequacy of lighting 
Violation of penal statute 


Intending to board a train, plaintiff en- 
tered defendant railroad company’s station. 
Inside the doorway, about twenty-five inches 
from the face of the door when it was 
closed, was a step-down with a six-inch 
riser. At the ceiling in the vestibule, eight 
and one-half feet above the floor, were three 
sets of fluorescent lights. According to 
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plaintiff’s testimony, these lights were not 
\lthough her eyesight was good and 
she was looking where she walked, she 
overstepped the step and fell. Plaintiff stib- 
mitted her case solely upon defendant’s neg- 
ligence in failing to keep the depot vestibule 
and step lighted, in violation of R. S. Mo. 
1939, Section 5174. Defendant contended 
that Section 5174 was a penal statute, which 
must be strictly construed, and that plaintiff 
did not come within its terms. The court 
ruled: “Notwithstanding [that] this is a 
penal statute, that does not mean that its 
violation cannot be relied upon to prove 
negligence. This respondent did not seek 
to recover the penalty for a violation of the 
statute. She brought a common-law action 
against defendant, alleging six grounds of 
negligence. It is thoroughly settled 
lav that an injured party may sue at 
common law for negligence and therein set 
up and prove a violation of a statute or 
ordinance as constituting a negligent act on 
defendant’s part.” Judgment for plaintiff 
was affirmed.—Gillespie v. Terminal Rail- 
road Association of St. Louis. St. Louis 
Court of Appeals, Missouri. September 16, 
1947. 15 CCH NEGLIGENCE CAsEs 233, 
Orville Richardson, 407 North Eighth Street. 
St. Louis, Missouri, for Respondent. 


Arnot L. Sheppard. Warner Fuller, 302 Union 
Station, St. Louis, Missouri, for Appellant. 


BURNING ASPHALT 
DESTROYS AUTO 


(WEST VIRGINIA) 
e Contractors’ liability 
Res ipsa loquitur 
Contributory negligence 


In repairing the roof of a business build- 
ing, the employees of defendant contractors 
operated a large kettle for heating and 
melting asphalt. The kettle was located in 
an alley in a space closed to traffic by ropes. 
Plaintiff had been warned not to drive too 
close to the kettle because if the asphalt 
should catch fire, it would burn his auto- 
mobile; nevertheless, he parked his car five 
feet from the rope. When the operator was 
in the process of transferring asphalt to 
one of the service buckets, a sudden flash 
occurred. The asphalt ignited and flowed 
down the alley to the car, which was com- 
pletely destroyed. The jury was instructed 
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that there was a presumption that the flash 
which ignited the asphalt was caused by the 
negligence of defendants, and that plaintiff 
was not contributorily negligent. Reversing 
a judgment for plaintiff and remanding the 
cause, the court held that the refusal of the 
trial court to submit to the jury the ques- 
tions of the negligence of defendants and 
the contributory negligence of plaintiff, con- 
stituted reversible error. “This court is com- 
mitted to the proposition that the doctrine 
of res ipsa loquitur raises an inference, not 
a presumption, of negligence and that 
such inference does not provide the basis 
for a directed verdict in favor of plaintiff 
on the issue of the negligence of defendant.” 
Furthermore, in view of his knowledge of 
the proximity of the heated kettle and the 
possibility of fire, it could not be said as a 
matter of law that plaintiff was free from 
neglect in permitting his automobile to re- 
main where he left it—Wright v. Valan et 
al. West Virginia Supreme Court of Ap- 
peals. July 11, 1947. 15 CCH NeEcGLicENcEe 
CAsEs 253. 


HEEL CAUGHT ON STAIR TREAD 


(NEW HAMPSHIRE) 


@ Landlord’s liability 
Tenant’s invitee injured 


After leaving a beauty parlor on the sec- 
ond floor of defendant’s building, plaintiff 
caught her left heel on a composition tread 
on the second step from the top of the stairs 
and fell. The treads, which had been in- 
stalled by defendant some four months prior 
to the accident, were of flexible corrugated 
rubber composition and affixed to the sur- 
face of the stairs, without glue or cement, 
but by brass nails. Each stair extended eleven 
inches beyond the tread on either side and 
two inches behind the tread its rear edge 
and the riser. Standard practice required 
that stair treads in semipublic buildings cover 
the entire surface so as to present a uni- 
form surface. The jury was entitled to find 
that the treads used by defendant were un- 
suitable, in that they did not conform to this 
standard in that the method of attachment 
did not eliminate the danger of bulging in- 
herent in the flexible and expansive mate- 
rial of the treads. Plaintiff had gone to the 
tenant’s beauty parlor in order to obtain 
scissors to sharpen, a business in which she 
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was engaged with her husband. The fact 
that she had obtained no business upon a 
visit several weeks previously, did not make 
unreasonable the expectation of greater suc- 
cess upon the second trip. It could have 
been found that she was an invitee of de- 
fendant’s tenant. She was at least a licensee 
of the tenant, and defendant owed her the 
same care whichever status she had. Judg- 
ment for plaintiff was ‘affirmed.—Menard v. 
Cashman. New Hampshire Supreme Court. 
October 7, 1947. 15 CCH NecLicence CAses 
263. 

Robert W. Upton, for Plaintiff. 

Murchie & Murchie, for Defendant. 


WOODEN WEDGE 
HITS PEDESTRIAN 


(MISSOURI) 


© Building owner’s liability 
Contractor’s liability 


While plaintiff was walking on the side- 
walk, she was struck on the head and shoulders 
by a wooden wedge, which fell approxi- 
mately one hundred feet from near the top 
of an adjacent building. Suit was brought 
against the building owner, a general con- 
tractor who had agreed to make alterations 
on the building, and two subcontractors. 
The jury returned a verdict for defendants, 
and thereafter the trial court granted plain- 
tiff a new trial as to the building owner 
and the general contractor. On appeal, the 
owner and the general contractor argued 
that the work was not inherently dangerous 
and, therefore, there was no primary obli- 
gation on their part to erect barricades or 
warn pedestrians of the danger of falling 
materials. One who employs an independ- 
ent contractor for work the progress of 
which the emplover should know will cre- 
ate a risk of bodily harm to others unless 
special precautions are taken, is subject to 
liability for bodily harm caused to others 
by the contractor’s failure to take such pre 
cautions. If the circumstances fall within 
this rule, a primary, nondelegable duty rests 
upon the owner and the general contractor, 
who cannot escape that duty upon the plea 
of independent contractor. Since the in- 
structions erroneously presented the defense 
of independent contractor, the trial court 
did not err in granting a new trial as to 
the owner and the general contractor.— 
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Stubblefield v. Federal Reserve Bank of 
St. Louis et al., St. Louis Contracting Com. 
pany et al. Missouri Supreme Court, Divi- 
sion Two. October 13, 1947. 15 CCH Nec- 
LIGENCE CASES 269. 


LOW STEP 
IN MIDDLE OF SIDEWALK 


(PENNSYLVANIA) 


@ Pedestrian injured 
Municipality’s liability 

In constructing a subway, defendant city 
destroyed part of a sidewalk and later re- 
placed it with a concrete slab laid on a 
higher level than the sidewalk in front of 
the adjacent property, thus creating a lower 
step which was two and one-quarter inches 
in height at the middle of the walk, and 
which tapered gradually so that at the curb 
the two walks were on the same level. This 
condition existed for a period of five years 
when plaintiff tripped over the step and was 
injured. In the dusk he had failed to see the 
step. Defendant argued that the existence 
of a slight inequality does not constitute 
constructive notice of a defect which, be- 
cause of its slightness, would not be appar- 
ent from a reasonable inspection. The court 
was terse. In this instance, it ruled, the 
city constructed the defect and had knowl- 
edge of it without any inspection whatso- 
ever. Judgment for plaintiff was affirmed— 
Golden v. City of Philadelphia. Pennsyl- 
vania Superior Court. Filed September 30, 
1947. 15 CCH NEcLicENcE CasEs 248. 

Frank F. Truscott, City Solicitor; John J. K. 
Caskie, I, G. Gordon Forster, Assistant City 


Solicitors, 701 City Hall Annex, Philadelphia, 
Pennsylvania, for Appellant. 

Richman & Richman, Herman Lyon Hecht, 
Nineteenth & Chestnut, Philadelphia, Pennsyl- 
vania, for Appellee. 


SAGGING WIRES 


(OHIO) 


@ Invitee electrocuted 
Contributory negligence 


Plaintiff's decedent was authorized to re- 
move scrap iron from the premises of one 
Eby. While the decedent, together with the 
driver of a crane truck, was preparing to 
load the scrap metal onto the truck, the 
boom scoop came into contact with high 
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voltage uninsulated wires maintained and 
operated by defendant, and caused the im- 
mediate death of the decedent. The acts of 
negligence alleged were the allowing of the 
high voltage uninsulated wires to sag within 
a distance of twenty-two feet from the 
ground in contravention of the terms of the 
conveyance from Eby to defendant, failure 
to supervise or inspect the wires properly 
and failure to post signs to warn the truck 
driver and the decedent of the danger in- 
volved. The court concluded that plaintiff's 
decedent was an invitee on the premises, 
and that the averments of the petition stated 
actionable negligence. Whether the 
dent exercised due care at and prior to the 
time he was killed, was a question for the 
jury. The court could not support the claim 
that mere knowledge of the presence of 
suspended wires was sufficient to charge the 
decedent with the further knowledge that 
the wires were dangerous instrumentalities 


dece- 


and charged with a high voltage. Judgment 
of dismissal reversed and the 
remanded with instructions to overrule the 
Admx. v. The Day- 
ton Power and Light Company. Ohio Court 
of Appeals, Montgomery County. January 
31, 1947. 15 CCH NEeEGLiceNce CAses 248. 

Chester R. Shook, Richard T. Carroll, Foun- 
tain Square Building, Cincinnati, Ohio; Andrew 
S. Iddings, 514 Harries Building, Dayton, Ohio, 
for Plaintiff, Appellant. 

William Mills Matthews, 402 Gas and Electric 
Building, Dayton, Ohio, for Defendant, Ap- 
pellee. 
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demurrer.—Jacques, 


SWINGING DOOR 
STRIKES THEATRE PATRON 


(PENNSYLVANIA) 
e Contributory negligence 


A pair of swinging doors separated de- 
theatre lobby street. 
These doors opened outward and were con- 
trolled by a combination of a spring which 
closed the door rapidly and a pneumatic 
check which started to operate when the 
door had closed to a point ten to fifteen 
inches from the door jamb. Plaintiff's 
daughter-in-law, who proceded plaintiff out 
of the theatre, pushed open the door with 
her elbow. The door was then grasped by 
a young man entering the theatre, and the 
stepped out of the 


fendant’s from the 


daughter-in-law way. 


TL 


NEGLIGENCE (Other 


than 


PUUNVAES ENA UAAEDND DANAE EAN AAA 


Automobile) 
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The man released the door, which struck 
and injured plaintiff. The court was unable 
to perceive any negligence on the part of 
defendant. The combination spring and 
check operating the door was the familiar 
Russwin pneumatic check, and there was 
neither allegation nor proof that it was 
defective. Plaintiff was guilty of contribu- 
tory negligence. Although she had attended 
the theatre a number of times, on this 
occasion she neither looked, watched, waited 
nor stepped aside, and until she was struck 
did not know that the door was closing. 
She was not reasonably vigilant. Judgment 
n. o. v. for defendant was affirmed.—Arm- 
strong v. Warner Brothers Theatres, Inc. 
Pennsylvania Superior Court. Filed Sep- 
tember 30, 1947. 15 CCH NEGLicENcEe CAsEs 
249. 

Harold S. 
for Plaintiff. 

Joseph H. Goldstein, Warren, Pennsylvania; 
English, Quinn, Leemhuis & Plate, Baldwin 
Building, Erie, Pennsylvania, for Defendant. 


Hampson, Warren, Pennsylvania, 


LEG PINIONED 
UNDER TRAIN WHEEL 


(PENNSYLVANIA) 


@ Method of removal 
Railroad’s liability 


While he was walking along or crossing 
the tracks, plaintiff’s decedent was struck 
by defendant’s train. It was admitted that 
he was guilty of contributory negligence in 
failing too stop, look and listen before he 
went on the tracks. In other words, no 
negligence existed on the part of defendant 
up to the time when it was necessary for 
the engineer to make an emergency stop. 
When the train struck the deceased, the 
left front wheel of the engine passed over 
his right leg and pinioned it. After a con- 
ference with the crew, the engineer moved 
the train in reverse about one foot, where- 
upon the deceased was removed to a hos- 
pital. He died there the next day. Plaintiff 
contended that the backing of the train 
contributed to the decedent’s shock and 
resulting death. The court concluded that 
the employees of the railroad, confronted 
with a sudden emergency for which they 
were not responsible, acted according to 
their best judgment. Although it might be 
argued that they had failed to act in the 
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most judicious manner because of the want 
of time to act, possibly, with sounder judg- 
ment, this failure, by way of omission or 
commission, did not constitute such negli- 
gence as would justify a right to recover. 
The motions for a new trial and for lifting 
the entry of nonsuit were refused.—Peter- 
son, Admx. v. Baltimore and Ohio Rail- 
Company. United States District 
Court, Western District of Pennsylvania. 
Filed September 24, 1947. 15 CCH Nec- 
LIGENCE CAsEs 249, 


road 


BOTTLE EXPLODES 
IN REFRIGERATOR 


(VERMONT) 
© Res ipsa loquitur 


Ten minutes after defendants’ employee 
delivered two cases of bottled beverages to 
a store, plaintiff, a clerk, commenced to 
place the bottles in the cooler. She placed 
one bottle on the bottom of the refrigerator 
near the door, and was in the act of trans- 
ferring a second bottle with her left hand 
when the first bottle exploded in such a 
manner that the glass cut her face. Plaintiff 
introduced no specific evidence tending to 
show that defendants were negligent in the 


preparation and delivery of the bottles, but 
relied upon the res ipsa loquitur doctrine 


to take her case to the jury. Appealing 
from a judgment for plaintiff, defendants 
contended that the doctrine had no appli- 
cation because at the time of the accident 
the bottle was in the control and possession 
of plaintiff. The court held: “When the 
facts in this case are considered in the light, 
nature, purpose and foundation of the res 
ipsa doctrine, reason and justice appear to 
dictate that this plaintiff should be entitled to 
the benefits of the maxim. This is so because 
defendants, by methods known best to them, by 
men and machinery under their exclusive con- 
trol and with ingredients and in bottles pre- 
pared or purchased by them, were in the better 
position to explain the cause for the explosion. 
In the case at bar the cause for 
the explosion was either that the bottle was 
weak or abnormal or [that] the internal 
pressure was too great. Defendants had 
exclusive control of both these things in 
preparing the bottle and its contents for 
delivery in the regular course of their busi- 


ness.” Judgment for plaintiff was affirmed. 
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—Joly v. Jones et al., d. b. a. 
Sottling Company of Rutland. 
Supreme Court, Rutland County. 
7, 1947. 


Coca-Cola 
Vermont 
October 
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GAS LINE BROKEN 


(OKLAHOMA) 





© Dwelling damaged by fire 
Municipality’s liability 
Gas company’s liability 

A city employee, while working on a 
street improvement project under the super- 
vision of a WPA foreman, plowed into and 
broke defendant gas company’s pipe line, 
which controlled the gas pressure in the 
service lines leading to consumers. This 
greatly increased the pressure and flow of 
gas in the service line and caused numerous 
fires, one of which damaged plaintiff's 
dwelling. The employee, who was operating 
a motor grader, caught the pilot line with 
one of the teeth on the scarifier. Plaintiff 
charged the gas company with negligence 
in burying its pipe line less than eighteen 
inches below the ground, in violation of its 
franchise requirements, and charged the city 
with negligence in having knowledge that 
the gas line was not buried the required 
depth and in permitting its employee to 
plow into and break the line. Any technical 
employees of the city, detailed to the WPA 
in its prosecution of the work, become a 
part of its organization. This is true even 
though the employee in question is paid 
by the city and the scarifier is owned by 
the city. It is well settled that the relation 
of a federal administrative agency such as 
WPA to a city for which public improve- 
ments are made under projects sponsored 
by a city and the agency, is analogous to 
that of an independent contractor where no 
supervision or control of the work is had 
by the city. Judgment for the city was 
affirmed. As to defendant gas company, 
there was sufficient evidence to take to the 
jury the question whether or not the line 
was laid above the required depth. Judg- 
ment for the gas company was reversed and 
the cause remanded with directions to grant 
plaintiff a new trial—Butler v. Civic Gas 
Company et al. Oklahoma Supreme Court. 
September 23, 1947. 15 CCH NEGLIGENCE 
Cases 234, 
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F THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC.., 
ED BY THE ACT OF CONGRESS OF AUGUST 24, 1912, 
AS AMENDED BY THE ACTS OF MARCH 3, 1933, 

AND JULY 2, 1946 


STATEMENT O 
REQUIR 


Of Insurancr Law Journat published monthly at Chicago, Ill., for Oct, 1, 1947. 
StaTe OF ILtinois } | 
County oF Cook Ga 


Before me, a Notary Public in and for the State and county aforesaid, personally 
appeared George J. Zahringer, who, having been duly sworn according to law, deposes 
and says that he is the Business Manager of the INsurANcE Law JouRNAL and that 
the following is, to the best of his knowledge and belief, a true statement of the 
ownership, management (and if a daily, weekly, semiweekly or triweekly newspaper, 
the circulation), etc., of the aforesaid publication for the date shown in the above 
caption, required by the act of August 24, 1912, as amended by the acts of March 3, 
1933, and July 2, 1946 (section 537, Postal Laws and Regulations), printed on the 
reverse of this form, to wit: 


1. That the names and addresses of the publisher, editor, managing editor, and 
business managers are 


Publisher, Commerce Clearing House, Inc., Chicago 1, Illinois. 

Editor, John E. Shea, Chicago 1, Lllinois. 

Managing Editor, Paul Schweikert, Chicago 1, Illinois. 

Business manager, George J. Zahringer, Chicago 1, Illinois. 

2. That the owner is: (If owned by a corporation, its name and address must 
be stated and also immediately thereunder the names and addresses of stockholders 
owning or holding one percent or more of total amount of stock. If not owned by 
a corporation, the names and addresses of the individual owners must be given. If 


owned by a firm, company, or other unincorporated concern, its name and address, 
as well as those of each individual member, must be given.) 


Commerce Clearing House, Inc., 214 N. Michigan Avenue, Chicago 1, III. 

The Corporation Trust Company (N. J.), 15 Exchange Place, Jersey City, N. J. 
The Corporation Trust Company (N. Y.), 120 Broadway, New York, N. Y. 
Justus L. Schlichting, Chicago 1, IIl. 

Mrs, Daryl Parshall, Millbrook, N. Y. 

Oakleigh Thorne, Millbrook, N, Y. 


3. That the known bondholders, mortgagees, and other security holders owning 
or holding 1 percent or more of total amount of bonds, mortgages, or other securities 
are: (If there are none, so state.) None. 


4, That the two paragraphs next above, giving the names of the owners, stock 
holders, and security holders, if any, contain not only the list of stockholders and 
security holders as they appear upon the books of the company but also, in cases 
where the stockholder or security holder appears upon the books of the company as 
trustee or in any other fiduciary relation, the name of the person or corporation for 
whom such trustee is acting, is given; also that the said two paragraphs contain state- 
ments embracing affiant’s full knowledge and belief as to the circumstances and 
conditions under which stockholders and security holders who do not appear upon the 
books of the company as trustees, hold stock and securities in a capacity other than 
that of a bona fide owner; and this affiant has no reason to believe that any other 
erson, association, or corporation has any interest direct or indirect in the said stock, 
vonds, or other securities than as so stated by him. 


[Signed] George J. Zahringer, Bus. Mer. 
Sworn to and subscribed before me this 30th day of September, 1947. 


[Signed] Lester Johnson 


[star] (My commission expires Nov. 6, 1949.) 
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